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PREFACE 


This collection of materials is designed to supplement the 
standard text-books on American Government. It had its 
origin in attempts to make the subject more vivid to my 
own students through the use of some of these documents. 
The processes of government often present a great deal of 
difficulty to the undergraduate because of their complexity. 
By using materials which show, in their original form, the 
results, as well as the methods, of governmental operations, 
I have found that students more readily understand them. 
While it is obvious. that documentary records cannot be 
expected to give a complete view of an important situation 
or development, they certainly help to round out the picture. 
They also furnish valuable case material from which the 
instructor can help the student deduce the principles upon 
which the processes are based. 

Before finally selecting the materials to be included in 
this collection, a tentative list of contents was sent to a 
number of instructors in various colleges and universities, 
with a request for suggestions of additions or omissions. 
As was to be expected, the replies showed that no two 
persons would make precisely the same selection; but in 
almost every case valuable suggestions were offered. Upon 
the basis of these reactions, a second list of contents was 
compiled; and this was discussed with several instructors 
in personal conferences. The final choice, therefore, rep- 
resents something approaching a codperative effort, even 
though I alone must assume the responsibility for the prin- 
ciples upon which the documents were selected, as well as 
for the actual list as ultimately made up. 

In choosing materials for inclusion, I have been guided 
by the following considerations: 


(1) Primary source material has been preferred to sec- 
Vv 
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ondary, and documents and forms to descriptions of govern- 
mental operations. This has made the collection something 
in the nature of a case-book. But that is not entirely 
undesirable, in view of the fact that it is the function of 
the text-book to supply descriptive information. 

(2) Longer passages from a smaller number of docu- 
ments have been included, rather than mere fragments 
from a wider range. Whenever possible, the student has 
been shown a complete process or performance, rather than 
amere portion of one. In some of the very long documents 
it has been necessary to make cuts in order to keep the 
book within reasonable compass. But, in general, only 
formal duplications, or the least significant portions, have 
been omitted. In each case the aim has been to present 
enough material from one source to focus the attention of 
the student definitely on the problem raised, and to prevent 
the distractions which result from frequent changes of 
style and subject. 

(3) Several expedients have been used to conserve space 
and to prevent the book from becoming too bulky for use 
as a supplementary text. When a selection would illustrate 
a point of view or an argument as well as a form, it has 
been included rather than another which would illustrate 
only the form. The material on state government has been 
selected with the thought that much of it can be used to 
illustrate analogous subjects or problems arising in the 
national sphere. Much valuable material on American 
Government can be secured in pamphlet form, either gratis 
or for a nominal sum. A list of such publications is given 
in the appendix, together with the price and source from 
which each can be secured. Regardless of its value, ma- 
terial of this kind has been omitted from the present collec- 
tion. It can easily be selected and procured by any in- 
structor, according to his needs. 

(4) Preference has been given to documents which have 
not as yet been published in book form. Some of the num- 
bers have been taken from manuscripts; others from pam- 
phlets which are not readily accessible in quantities suffi- 
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cient for class use. In a few cases, material has been fur- 
nished directly by officers of the government. 

(5) Selections which will stimulate class discussion have 
been given preference to more formal documents. Many 
of the items present a distinct case or process of govern- 
mental procedure; others are on highly controversial 
topics; still others contain the barest statement of facts, 
inviting the student, under the guidance of the instructor, 
to work out his own conclusions. — 

Undoubtedly, these materials will prove most useful in 
discussion groups, quiz sections, or small classes. In many 
instances a mere reading of the document is insufficient. 
The student may, indeed, miss the point entirely in his 
reading, while at the same time the document may assume 
an unexpected importance and vividness as the result of a 
spirited class discussion. The introductory notes have 
been written with a view to facilitate such discussion. No 
attempt has been made to summarize or condense the ac- 
companying selection. The aim has been only to furnish 
a background for the document and to prepare the student 
for reading it. Although the collection has followed the 
arrangement of Ogg and Ray’s Introduction to American 
Government (2d ed.), adequate background material for 
the selections will be found in any standard college text 
on the subject. 

It is hardly feasible to mention by name the many persons 
who have aided me with material or suggestions. To all 
of them I am grateful. I cannot refrain, however, from 
expressing appreciation of the encouragement and sugges- 
tions received from Professor Frederic A. Ogg, under 
whose general direction the book has been published. 


Ropney L. Mort. 
University of Chicago, 
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Part I 


THE FOUNDATIONS OF GOVERNMENT IN THE 
UNITED STATES 


1. Commission to Dongan as Governor of New York 


Speaking broadly, the commission and instructions to 
the governor formed the constitution of a royal colony. 
The commission was a formal document published at the 
governor’s accession as evidence of his authority to govern 
the colony. The instructions were less formal and were 
frequently kept secret unless the governor chose to make 
portions of them public. In general, ‘‘the commission con- 
tained a grant of power, while the instructions told how 
that power should be used and often limited its scope.’ 1 

The commission to Governor Dongan in 1686 is inter- 
esting not only because it is typical of this kind of docu- 
ment, but also because it marks an important step in the 
long struggle of the colonies for an increasing measure of 
self-government. Hven before 1685, while New York was 
still a proprietorship of the Duke of York, the colony grad- 
ually managed to secure a limited amount of control over 
its own affairs. Thus, in 1682 the Duke reluctantly yielded 
to its demands and authorized the newly appointed Gov- 
ernor Dongan to call a representative assembly to advise 
him in levying taxes and passing laws. But in 1685 Charles 
II died and the Duke came to the throne as James II. 
Immediately the whole status of the colony changed; it 
automatically became a royal province under the direct 
administration of the Lords of Trade and subject to the 
personal control of the King. 

James determined to use his increased power to co- 
ordinate the royal provinces in America more closely under 


1B. B. Greene, Provincial Governor (New York, 1898), 94. 
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the control of London, and with this in view he sent a new 
commission to Dongan in 1686 in which all reference to a 
representative assembly was omitted. Under its terms all 
powers of legislation and taxation were to be once more 
vested in the governor and council. 

This commission, indeed, was merely a preliminary to 
a still greater centralization under royal control; for two 
years later New York was annexed to New England and the 
entire district placed under the administration of Gov- 
ernor Andros. The attempts of the latter, however, to 
bring the various provinces into a more unified scheme of 
government were frustrated by the Revolution of 1688-89. 


SOURCE—J. R. Brodhead, Documents Relative to the Colonial History of 

the State of New York (Albany, 1853), III, 377-382. 

James the Second by the grace of God king of England, Scot- 
land, France and Ireland Defender of the ffaith & To our trusty 
and welbeloved Thomas Dongan Esq' Greeting. Wee reposing 
especial trust and confidence in the prudence, Courage and loyalty 
of you the said Thomas Dongan out of our especial Grace certain 
knowledge and meer motion Have thought fit to constitute and 
appoint and Wee doe by these presents constitute and appoint 
you the said Thomas Dongan to bee our Captain General 
and Governor in chief in and over our Province of New York 
and the Territories depending thereon in America. And Wee doe 
hereby require and command you to doe and execute all things 
in due manner that shall belong unto your said command and the 
trust wee have reposed in you, according to the several powers and 
directions granted or appointed you by this present Commission 
and the instructions herewith given you, or by such further powers, 
Instructions and authoritys as shall at any time hereafter be granted 
or appointed you under our Signet and Signe Manual, or by our 
order in our Privy Council, and according to such reasonable 
laws and Statutes as now are in force or hereafter shall be made 
and agreed upon by you with the advice and consent of the 
Council of our said Province under your Government in such 
manner & form as is hereafter expressed. 

And wee doe hereby give and grant full power to you the said 
Thomas Dongan, after you shall have first taken an oath for the 
due execution of the Office and Trust of our Captain General and 
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Governor in Chief in and over our said province of New York 
and the Territorys depending thereon (which our said Council 
or any five of them have hereby full power and Authority and 
are required to administer unto you) to give and administer to 
each of the members of our said Council as well the Oath of 
Allegiance as the Oath for the due execution of their places and 
trust. 

And wee doe hereby give & grant unto you full power and 
authority to suspend any of the members of our said Council 
from sitting, voting and assisting therein, if you shall find just 
cause for soe doing. 

And if it shall at any time happen that, by the death, de- 
parture out of our said Province or suspension of any of our 
Councilors, there shall bee a Vacancy in Our said Council (any 
three whereof wee doe hereby appoint to bee a Quorum) Our will 
and pleasure is That you signify the same unto us by the first 
opportunity that wee may under our signet and sign manual, con- 
stitute and appoint others in their Room. But that our Affairs, 
at that distance may not suffer for want of a due number of 
Counselors if ever it shall happen that there be less than seven 
of them residing in our said province, Wee doe hereby give and 
grant unto you full power and authority to chuse as many per- 
sons out of the principal ffreeholders, Inhabitants thereof, as will 
make up the full number of our said Councill to bee seven and 
noe more. Which persons by virtue of such choice shall be to all 
intents and purposes Councilors in our said Province untill they 
shall be confirmed by us, under our Sign Manual and Signet, 
the said Council shall have seven persons in it. 

And wee doe hereby give and grant unto you full power and 
Authority, with the advice and consent of our said Council or 
the major part of them, to make, constitute and ordain Laws, 
Statutes and Ordinances for the publick peace, welfare & good 
Government of our said Province and of the people and inhabitants 
thereof and such others as shall resort thereto, and for the benefit 
of us, our heirs and successors. 

Which said Laws, Statutes and Ordinances are to bee (as near 
as conveniently may bee) agreeable to the Laws and Statutes of 
this Our Kingdom of England. 

Provided that all such Laws, Statutes and Ordinances of what 
nature or duration soever bee within three months or sooner after 
the making thereof transmitted unto us under our Seal of New 
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York for our Allowance and approbation of them, as alsoe Dupli- 
cats thereof by the next conveyance. 

And wee doe by these presents give and grant unto you full 
power and Authority by & with the advice and Consent of our 
said Council or the major part of them to Impose and Assess, 
raise and levy such rates and Taxes as you shall find necessary 
for the support of our Government of New York, to bee collected 
and levied and to bee imployed to the uses aforesaid in such 
manner as to you and to our said Council or y® major part of 
them shall seem most equal and reasonable. 

And for the better supporting the charge of the Government 
of our said Province, our will and pleasure is and wee doe by these 
presents authorize & require you the said Thomas Dongan and 
Our said Council to continue such Taxes and Impositions as are 
now laid and imposed upon y® Inhabitants thereof, and to levy 
and distribute or cause the same to bee levied & distributed to 
those ends in the best and most equall manner they can untill 
you shall by & with the consent of our said Council agree on and 
setle such other Taxes as shall bee sufficient for the support of 
Our Government, which are to bee applied to that use and noe 
other. 

And our will and pleasure is that you shall & may keep & 
use y® publick Seal eles s or to bee appointed he us for our 
Provinee of New York. 

And wee doe Savior give and grant unto you full power and 
Authority, with the advice and consent of our said Council to 
erect, constitute and establish such and soe many Courts of Judi- 
cature and. publiq’ Justice within our said Province and the Ter- 
ritorys under Yo™ Government as you and they shall think fit 
and necessary for y® hearing & Determining of all Causes as well 
Criminal as Civil according to Law and Equity, and for awarding 
of Execution thereupon with all reasonable and necessary powers 
Authoritys fees and Privileges belonging unto them; as alsoe to 
appoint and Commissionat fitt persons in the several parts of 
your Governm' to administer the Oath of Allegiance unto such as 
shall be obliged to take the same. 

And wee doe hereby authorize and empower you to constitute 
and appoint Judges, Justices of y® peace and other necessary 
Officers & Ministers in our said Province of New York for the 
better administration of Justice and putting the Laws in execu- 
tion. And to administer such Oath or Oaths as are usually given 
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for the due execution and performance of Offices and places, and 
for the clearing of Truth in Judicial Causes. 

And wee doe further by these presents will and require you to 
permit appeals to be made in eases of Error from our Courts 
of New York, unto our Governor and Council in Civil Causes; 
provided the value appealed for doe exceed the summ of one 
hundred pounds sterl, And that security bee first duly given by 
the Appellant to answer such Charges as shall bee awarded in 
case the first sentence shall be affirmed. 

And whereas wee Judge it necessary that all Our Subjects may 
have liberty to appeal to Our Royal person in cases that may 
require the same; Our will and pleasure is that if either party 
shall not rest satisfied with the Judgement or Sentence of Our 
Gov" & Council they may then appeal unto us in Our Privy 
Council. Provided the matter in difference exceed the real value 
and summ of Three hundred pounds sterl® and that such Appeal 
be made within one fortnight after sentence And that security 
bee likewise duly given by the Appellant to answer such charges 
as shall bee awarded in case the sentence of y° Goverm' and Council 
bee confirmed; And provided alsoe that Execution bee not sus- 
pended by reason of any such appeal unto us. 

And wee doe hereby give and grant unto you full power and 
authority where you shall judge any Offender or Offenders in 
Criminal Matters or for any ffines or forfeitures due unto us fit 
objects of our Merey, to pardon and remit all such Offenders, 
ffines or forfeitures before or after Sentence given, Treason & 
wilful Murther only excepted; In which cases you shall likewise 
have power, upon extraordinary occasions to grant Repreives to 
the Offenders until our Royall pleasure may be known therein. 

And wee doe, by these presents authorize and impower you 
to collate any person or persons in any churches, chapells, or other 
Ecclesiastical Benefices within our said Province and Territorys 
aforsaid as often as any of them shall happen to bee void. 

And wee doe hereby give & grant unto you the said Thomas 
Dongan, by Yor self, your Captains & Commanders by you to 
bee authorized, full power and authority to levy, arm, muster, 
command and imploy all persons whatsoever residing within Our 
said Province of New York and other the Territorys under your 
Government; And as occasion shall serve them to transferr from 
one place to another for the resisting and withstanding of all 
Enemys, Pirats and Rebells both at Sea and at Land. And to 
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transport such fforces to any of our Plantations in America as 
occasion shall require for the defence of the same against the 
Invasion or Attempts of any of our Enemys. 

And them, if occasion shall require, to pursue and prosecute 
in or out of the limits of our said Province and Plantations or 
any of them. 

And, if it shall soe please God, them to vanquish apprehend 
and take, and being taken either according to the law of Arms, 
to put to death or keep and preserve alive at your discretion. 

And to execute Martial Law in the time of Invasion, Insur- 
rection or Warr, and during the continuance of the same, as alsoe 
upon Soldiers in pay. And to doe and execute all and every other 
thing or things which to a Captain General doth or ought of 
right to belong, as fully & amply as any our Captain General 
doth or hath usually done. 

And wee doe hereby give and grant unto you full power and 
authority to erect, raise and build in our Province and Territorys 
aforesaid or any of them such and soe many fforts Platforms, 
Castles, Cittyes, Burroughs, Townes and Sete: as you shall 
judge necessary. 

And our parthen: will and pleasure is That you shall not at 
any time hereafter, by colour of any power or authority hereby 
granted or mentioned to bee granted, take upon you to give, grant 
or dispose of any office or Place within our Province and Ter- 
ritorys, which now are or shall bee granted under the Great Seal 
of England, any further than that you may upon the vacancy of 
any such Office or suspension of any Officer by you, put in any 
person to officiate in the Intervall until the said place bee disposed 
of by us under the Great Seal of England, or that our Directions 
be otherwise given therein. 

And wee doe hereby require and command all Officers and 
Ministers Civil and Military, and all other Inhabitants of our 
said Province and the Territorys depending thereon to bee obe- 
dient, ayding and assisting unto you the said Thomas Dongan 
in the Execution of this our Commission, and of the Powers and 
Authoritys therein contained ; 

And in case of Your Death or absence out of Our said Pro- 
vinee unto such person as shall bee appointed by us to bee Com- 
mander in Cheif, to whom wee doe therefore by these Presents 
give and grant all and singular y® powers and Authoritys afore- 
said to bee executed and enjoyed by him during our pleasure, 
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or until your arrival within Our said Province of New York. 
And if upon such Death, or absence there bee noe person upon 
the place Commissioned or appointed by us to bee Commander 
in Cheif, Our will and pleasure is That the then present Council 
of that our Province doe take upon them the Administration of 
the Government, and execute this Commission and the several 
powers and Authoritys herein contained, And that the first Coun- 
cilor, who shall be at the time of Your Death or absence residing 
within Our Province of New York, doe preside in Our said Coun- 
cil, with such powers and prehemenencies as any former president 
hath used and enjoyed within Our said Province or any other 
our Plantations in America, untill our pleasure bee further known, 
or your arrival as aforesaid. 

And lastly wee doe hereby declare, ordain and appoint That 
you the said Thomas Dongan shall and may hold, execute and 
enjoy the office and Place of Captain General and Governor in 
Cheif in and Over our Province of New York and the Territorys 
depending thereon, together with all and singular the powers and 
Authoritys hereby granted unto you for and during Our will and 
pleasure. In witness & 

Great Seale, dated 10 June 1686 in 

y° second year of the King. 


2. James Madison on the Republican Character of the 
Constitution 


Tue contest for the ratification of the Constitution of 
1787 yielded a flood of controversial publications on both 
sides. This literature ranges all the way from flaming 
handbills, which aimed to play on the passions and emo- 
tions of the reader, to carefully reasoned arguments calcu- 
lated to appeal to thoughtful men. By far the best example 
of the latter type of persuasion was a series of articles 
published in New York in the Independent Journal, the 
Packet, and the Daily Advertiser, and subsequently col- 
lected under the title of ‘‘The Federalist.’’ Madison’s 
account of the genesis and authorship of these essays is as 
follows: 


‘The papers under the Title of ‘Federalist’ and signa- 
ture of ‘publius’ were written by A[lexander] H[amilton, ] 
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J{ames] M[adison,] and J[ohn] J[ay] in the latter part 
of the year 1787—and the former part of the year 1788. 
The immediate object of them was to vindicate and recom- 
mend the new Constitution to the State of N.Y. whose 
ratification of the instrument, was doubtful as well as im- 
portant. The undertaking was proposed by A.H. (who had 
probably consulted with Mr. Jay and others) to J.M. who 
agreed to take a part in it. The papers were originally 
‘addressed to the people of N.Y. under the signature of a 
Citizen of N.Y.’ This was changed for that of ‘Publius,’ 
the first name of Valerius Publicola. A reason for the 
change was that one of the Writers was not a citizen of 
that State: another that the publication had diffused itself 
among most of the other States. The papers were first 
published at N.Y. in a Newspaper printed by Francis Childs 
at the rate during great part of the time at least of four 
numbers a week; and notwithstanding this exertion, they 
were not compleated till a large proportion of the States 
had decided on the Constitution. They were edited as 
soon as possible in two small vols. the preface to the 1st 
vol: drawn up by Mr. H bearing date N. York Mar 1788.... 


J :M. 
MonrTPELIER July 28, 1818.’’? 


It seems probable that the influence of these papers on 
the attitude of the people of New York toward the new 
Constitution has been overestimated. ‘‘A good Federalist 
could only say of the work of ‘Publius’ that ‘he is cer- 
tainly a judicious and ingenious writer, though not well 
calculated for the common people.’ As for the Anti- 
federalists, they made no pretense of regarding the argu- 
ments. ‘The Federalist’ as he terms himself, wrote one, 
or ‘Publius’ puts me in mind of some of the gentlemen of 
the long robe when hard pressed, in a bad cause with a rich 
client. They frequently say a good deal which does not 
apply; but yet if it will not convince the judge and jury, 
may perhaps, help to make them forget some part of the 
evidence—embarrass their opponents, and make the audi- 
ence stare.’’ 


*P. L. Ford [ed.], The Federalist (New York, 1898), pp. xlix-]. 
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““The New York elections for delegates to the state con- 
vention well proved that ‘Publius’ had written in vain, for 
only one-third of the men chosen were Federalists—mak- 
ing the contest one of the most crushing defeats ever 
experienced.’’ 1 

The importance of the Federalist lies, therefore, in the 
fact that it was the ablest exposition of the meaning of 
the new Constitution, rather than in its influence upon the 
masses. Its prestige steadily increased after the ratifica- 
tion of the Constitution by New York in 1788, and since that 
time it has passed through some twenty editions. For 
many years it was used as the principal text-book and com- 
mentary on the new Constitution, as well it might be. As 
was said by Noah Webster, ‘‘It would be difficult to find a 
treatise which, in so small a compass, contains so much 
valuable political information, or in which the true prin- 
ciples of republican government are unfolded with such 
precision.’’? Indeed, so cogent was the reasoning of many 
of the numbers, that some of them have been followed al- 
most literally by the United States Supreme Court. Taken 
as a whole, the work ‘‘presents the political science of the 
new system as conceived by three of the profoundest think- 
ers of the period.’’? 

The three numbers chosen for reprint in this volume 
(39, 48, 70) * have been selected to illustrate not only the 
literary style and method of reasoning of the authors, but 
also to summarize their philosophy of government, as far 
as this is possible in so small a compass. Number 39, 
written by James Madison, contains one of the most lucid 
analyses of the meaning of ‘‘republican government’’ to be 
found anywhere, and is the most frequently quoted of all 
of Madison’s contributions to the series. The text followed 


1 Tbid., pp. xXiv-xxv. 

2 American Magazine, March, 1788, quoted by Ford, op. cit., p. xxviii. 

20. A. Beard, Economic Interpretation of the Constitution (New York, 
1913), 153. 

Niere it not for the faet that the reasoning of Marbury v. Madison, 3 
Cranch (U. S. 1803), 137 (post., p. 41) is taken directly from The Federal- 
ist, Number 78 by Hamilton, that number would also have been included. It 
is probably the most quoted essay ever written by the first Secretary of the 
Treasury. 
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in all cases is that of P. L. Ford in his excellent edition of 
the Federalist published in 1898. 


SOURCE—The Federalist, No. 39. First published in the Independent 
Journal, Jan. 16, 1788. Text from P. L. Ford [ed.], The Federalist 
(New York, 1898), 245-252. 


To the People of the State of New York: ... 


The first question that offers itself is whether the general form 
and aspect of the government be strictly republican. It is evident 
that no other form would be reconcilable with the genius of the 
people of America; with the fundamental principles of the Revo- 
lution; or with that honorable determination which animates every 
votary of freedom to rest all our political experiments on the 
capacity of mankind for self-government. If the plan of the 
convention, therefore, be found to depart from the republican 
character, its advocates must abandon it as no longer defensible. 

What, then, are the distinctive characters of the republican 
form? Were an answer to this question to be sought, not by 
recurring to principles, but in the application of the term by 
political writers to the constitutions of different States, no satis- 
factory one would ever be found. Holland, in which no particle 
of the supreme authority is derived from the people, has passed 
almost universally under the denomination of a republic. The 
same title has been bestowed on Venice, where absolute power 
over the great body of the people is exercised, in the most absolute 
manner, by a small body of hereditary nobles. Poland, which is 
a mixture of aristocracy and of monarchy in their worst forms, 
has been dignified with the same appellation. The government of 
England, which has one republican branch only, combined with 
an hereditary aristocracy and monarchy, has, with equal impro- 
priety, been frequently placed on the list of republics. These 
examples, which are nearly as dissimilar to each other as to a 
genuine republic, show the extreme inaccuracy with which the 
term has been used in political disquisitions. 

If we resort for a criterion to the different principles on which 
different forms of government are established, we may define a 
republic to be, or at least may bestow that name on, a government 
which derives all its powers directly or indirectly from the great 
body of the people, and is administered by persons holding their 
offices during pleasure, for a limited period, or during good be- 
havior. It is essential to such a government that it be derived 
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from the great body of the society, not from an inconsiderable pro- 
portion, or a favored class of it; otherwise a handful of tyrannical 
nobles, exercising their oppressions by a delegation of their powers, 
might aspire to the rank of republicans and claim for their govern- 
ment the honorable title of republic. It is sufficient for such a 
government that the persons administering it be appointed either 
directly or indirectly, by the people; and that they hold their 
appointments by either of the tenures just specified; otherwise 
every government in the United States, as well as every other 
popular government that has been or can be well organized 
or well executed, would be degraded from the republican char- 
acter. According to the constitution of every State in the Union, 
some or other of the officers of government are appointed indirectly 
only by the people. According to most of them, the chief magis- 
trate himself is so appointed. And according to one, this mode 
of appointment is extended to one of the co-ordinate branches of 
the legislature. According to all the constitutions, also, the tenure 
of the highest offices is extended to a definite period, and in many 
instances, both within the legislative and executive departments, 
to a period of years. According to the provisions of most of the 
constitutions, again, as well as according to the most respectable 
and received opinions on the subject, the members of the judiciary 
department are to retain their offices by the firm tenure of good 
behavior. 

On comparing the Constitution planned by the convention with 
the standard here fixed, we perceive at once that it is, in the most 
rigid sense, conformable to it. The House of Representatives, 
like that of one branch at least of all the State legislatures, is 
elected immediately by the great body of the people. The Senate, 
like the present Congress and the Senate of Maryland, derives its 
appointment indirectly from the people. The President is in- 
directly derived from the choice of the people, according to the 
example in most of the States. Even the judges, with all other 
officers of the Union, will, as in the several States, be the choice, 
though a remote choice, of the people themselves. The duration 
of the appointments is equally conformable to the republican 
standard and to the model of State constitutions. The House of 
Representatives is periodically elective, as in all the States; and 
for the period of two years, as in the State of South Carolina. 
The Senate is elective, for the period of six years; which is but 
one year more than the period of the Senate of Maryland, and 
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but two more than that of the Senates of New York and Virginia. 
The President is to continue in office for the period of four years; 
as in New York and Delaware the chief magistrate is elected for 
three years, and in South Carolina for two years. In the other 
States the election is annual. In several of the States, however, 
no constitutional provision is made for the impeachment of the 
chief magistrate. And in Delaware and Virginia he is not im- 
peachable till out of office. The President of the United States 
is impeachable at any time during his continuance in office. The 
tenure by which the judges are to hold their places is, as it un- 
questionably ought to be, that of good behavior. The tenure of the 
ministerial offices generally will be a subject of legal regulation, 
conformably to the reason of the case and the example of the State 
constitutions. 

Could any further proof be required of the republican com- 
plexion of this system, the most decisive one might be found in 
its absolute prohibition of titles of nobility, both under the federal 
and the State governments; and in its express guaranty of the 
republican form to each of the latter. 

‘‘But it was not sufficient,’’ say the adversaries of the pro- 
posed Constitution, ‘‘for the convention to adhere to the repub- 
lican form. They ought, with equal care, to have preserved the 
federal form, which regards the Union as a Confederacy of sov- 
ereign states; instead of which, they have framed a national gov- 
ernment, which regards the Union as a consolidation of the States.”’ 
And it is asked by what authority this bold and radical innova- 
tion was undertaken? The handle which has been made of this 
objection requires that it should be examined with some precision. 

Without inquiring into the accuracy of the distinction on which 
the objection is founded, it will be necessary to a just estimate 
of its force, first, to ascertain the real character of the govern- 
ment in question; secondly, to inquire how far the convention 
were authorized to propose such a government; and thirdly, how 
far the duty they owed to their country could supply any defect 
of regular authority. 

First—In order to ascertain the real character of the govern- 
ment, it may be considered in relation to the foundation on which 
it is to be established; to the sources from which its ordinary 
powers are to be drawn; to the operation of those powers; to the 
extent of them; and to the authority by which future changes 
in the government are to be introduced, 
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On examining the first relation, it appears, on one hand, that 
the Constitution is to be founded on the assent and ratification 
of the people of America, given by deputies elected for the special 
purpose; but, on the other, that this assent and ratification is to 
be given by the people, not as individuals composing one entire 
nation, but as composing the distinct and independent States to 
which they respectively belong. It is to be the assent and ratifica- 
tion of the several States, derived from the supreme authority in 
each State—the authority of the people themselves. The act, 
therefore, establishing the Constitution, will not be a national, but 
a federal act. 

That it will be federal and not a national act, as these terms 
are understood by the objectors—the act of the people, as forming 
so many independent States, not as forming one aggregate nation— 
is obvious from this single consideration, that it is to result neither 
from the decision of a majority of the people of the Union, nor 
from that of a majority of the States. It must result from the 
unammous assent of the several States that are parties to it, 
differing no otherwise from their ordinary assent than in its 
being expressed, not by the legislative authority, but by that of 
the people themselves. Were the people regarded in this trans- 
action as forming one nation, the will of the majority of the 
whole people of the United States would bind the minority in 
the same manner as the majority in each State must bind the 
minority ; and the will of the majority must be determined, either 
by a comparison of the individual votes, or by considering the 
will of the majority of the States as evidence of the will of a 
majority of the people of the United States. Neither of these 
rules has been adopted. Each State, in ratifying the Constitution, 
is considered as a sovereign body, independent of all others, and 
only to be bound by its own voluntary act. In this relation, then, 
the new Constitution will, if established, be a federal and not a 
national constitution. 

The next relation is to the sources from which the ordinary 
powers of government are to be derived. The House of Repre- 
sentatives will derive its powers from the people of America; and 
the people will be represented in the same proportion, and on the 
same principle, as they are in the legislature of a particular 
State. So far the government is national, not federal. The Sen- 
ate, on the other hand, will derive its powers from the States, 
as political and coequal societies; and these will be represented 
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on the principle of equality in the Senate, as they now are in 
the existing Congress. So far the government is federal, not 
national. The executive power will be derived from a very com- 
pound source. The immediate election of the President is to be 
made by the States in their political characters. The votes al- 
lotted to them are in a compound ratio, which considers them 
partly as distinct and coequal societies, partly as unequal mem- 
bers of the same society. The eventual election, again, is to be 
made by that branch of the legislature which consists of the na- 
tional representatives; but in this particular act they are to be 
thrown into the form of individual delegations, from so many 
distinct and coequal bodies politic. From this aspect of the gov- 
ernment it appears to be of a mixed character, presenting at least 
as many federal as national features. 

The difference between a federal and national government, as 
it relates to the operation of the government, is supposed to con- 
sist in this, that in the former the powers operate on the political 
bodies composing the Confederacy, in their political capacities; 
in the latter, on the individual citizens composing the nation, in 
their individual capacities. On trying the Constitution by this 
criterion, it falls under the national, not the federal character ; 
though perhaps not so completely as has been understood. In 
several cases, and particularly in the trial of controversies to 
which States may be parties, they must be viewed and proceeded 
against in their collective and political capacities only. So far 
the. national countenance of the government on this side seems 
to be disfigured by a few federal features. But this blemish is 
perhaps unavoidable in any plan; and the operation of the gov- 
ernment on the people, in their individual capacities, in its or- 
dinary and most essential proceedings, may, on the whole, des- 
ignate it, in this relation, a national government. 

But if the government be national with regard to the operation 
of its powers, it changes its aspect again when we contemplate 
it in relation to the extent of its powers. The idea of a national 
government involves in it not only an authority over the indivi- 
dual citizens, but an indefinite supremacy over all persons and 
things, so far as they are objects of lawful government. Among 
a people consolidated into one nation, this supremacy is completely 
vested in the national legislature. Among communities united 
for particular purposes, it is vested partly in the general and 
partly in the municipal legislatures. In the former case, all local 
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authorities are subordinate to the supreme; and may be con- 
trolled, directed, or abolished by it at pleasure. In the latter, 
the local or municipal authorities form distinct and independent 
portions of the supremacy, no more subject, within their respective 
spheres, to the general authority than the general authority is 
subject to them within its own sphere. In this relation, then, the 
proposed government cannot be deemed a national one; since its 
jurisdiction extends to certain enumerated objects only, and leaves 
to the several States a residuary and inviolable sovereignty over 
all other objects. It is true that, in controversies relating to the 
boundary between the two jurisdictions, the tribunal which is 
ultimately to decide is to be established under the general govern- 
ment. But this does not change the principle of the case. The 
decision is to be impartially made, according to the rules of the 
Constitution ; and all the usual and most effectual precautions are 
taken to secure this impartiality. Some such tribunal is clearly 
essential to prevent an appeal to the sword and a dissolution of 
the compact; and that it ought to be established under the general 
rather than under the local governments, or, to speak more prop- 
erly, that it could be safely established under the first alone, 
is a position not likely to be combated. 

If we try the Constitution by its last relation to the authority 
by which amendments are to be made, we find it neither wholly 
national nor wholly federal. Were it wholly national, the su- 
preme and ultimate authority would reside in the majority of 
the people of the Union; and this authority would be competent 
at all times, like that of a majority of every national society, to 
alter or abolish its established government. Were it wholly fed- 
eral, on the other hand, the concurrence of each State in the 
Union would be essential to every alteration that would be bind- 
ing on all. The mode provided by the plan of the convention is 
not founded on either of these principles. In requiring more than 
a majority, and particularly in computing the proportion by 
States, not by citizens, it departs from the national and advances 
toward the federal character ; in rendering the concurrence of less 
than the whole number of States sufficient, it loses again the fed- 
eral and partakes of the national character. 

The proposed Constitution, therefore, is, in strictness, neither 
a national nor a federal Constitution, but a composition of both. 
In its foundation it is federal, not national; in the sources from 
which the ordinary powers of the government are drawn, it is 
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partly federal and partly national; in the operation of these 
powers, it is national, not federal; in the extent of them, again, 
it is federal, not national; and, finally, in the authoritative mode 
of introducing amendments, it is neither wholly federal nor wholly 


national. 
PUBLIUS. 


3. James Madison on the Separation of Powers 


This number of the Federalist contains an excellent 
brief statement of the means by which the framers of the 
Constitution hoped to give effect to the principle of separa- 
tion of powers. 


SOURCE—The Federalist, No. 48. First published in the New York Packet, 
Feb. 1, 1788. Text from P. L. Ford [ed.], The Federalist (New York, 
1898), 327-333. 


To the People of the State of New York: ... 


It is agreed, on all sides, that the powers properly belonging 
to one of the departments ought not to be directly and completely 
administered by either of the other departments. It is equally 
evident that none of them ought to possess, directly or indirectly, 
an overruling influence over the others, in the administration of 
their respective powers. It will not be denied that power is of 
an encroaching nature, and that it ought to. be effectually restrained 
from passing the limits assigned to it. After discriminating, 
therefore, in theory, the several classes of power, as they may 
in their nature be legislative, executive, or judiciary, the next 
and most difficult task is to provide some practical security for 
each against the invasion of the others. What this security ought 
to be, is the great problem to be solved. 

Will it be sufficient to mark with precision the boundaries of 
these departments in the constitution of the government, and to 
trust to these parchment barriers against the encroaching spirit 
of power? This is the security which appears to have been prin- 
cipally relied on by the compilers of most of the American con- 
stitutions." But experience assures us that the efficacy of the 


*It is possible that Madison had in mind the last section of the Bill of 
Rights. of the Massachusetts Constitution adopted in 1780. 

“XXX. In the government of this commonwealth, the legislative depart- 
ment shall never exercise the executive and judicial powers, or either of them: 
the executive shall never exercise the legislative and judicial powers, or either 


THE SEPARATION OF POWERS 19 


provision has been greatly overrated, and that some more ade- 
quate defense is indispensably necessary for the more feeble, 
against the more powerful members of the government. The 
legislative department is everywhere extending the sphere of its 
activity, and drawing all power into its impetuous vortex. 

The founders of our republics have so much merit for the 
wisdom which they have displayed that no task can be less pleasing 
than that of pointing out the errors into which they have fallen. 
A respect for truth, however, obliges us to remark that they seem 
never for a moment to have turned their eyes from the danger 
to liberty from the overgrown and all-grasping prerogative of an 
hereditary magistrate, supported and fortified by an hereditary 
branch of the legislative authority. They seem never to have 
recollected the danger from legislative usurpations, which, by as- 
sembling all power in the same hands, must lead to the same 
tyranny as is threatened by executive usurpations. 

In a government where numerous and extensive prerogatives 
are placed in the hands of an hereditary monarch, the executive 
department is very justly regarded as the source of danger, and 
watched with all the jealousy which a zeal for liberty ought to 
inspire. In a democracy, where a multitude of people exercise 
in person the legislative functions, and are continually exposed, 
by their incapacity for regular deliberation and concerted meas- 
ures, to the ambitious intrigues of their executive magistrates, 
tyranny may well be apprehended, on some favorable emergency, 
to start up in the same quarter. But in a representative republic, 
where the executive magistracy is carefully limited, both in the 
extent and the duration of its power; and where the legislative 
power is exercised by an assembly, which is inspired, by a sup- 
posed influence over the people, with an intrepid confidence in 
its own strength; which is sufficiently numerous to feel all the 
passions which actuate a multitude, yet not so numerous as to be 


of them: the judicial shall never exercise the legislative and executive powers, 
or either of them: to the end it may be a government of laws and not of 
men.’’ 

It is interesting to compare this statement of the principle with that in the 
Arizona, Constitution, framed in 1910. 

‘ARTICLE III. 
Distribution of Powers. , 

‘<The powers of the government of the State of Arizona shall be divided 
into three separate departments, the Legislative, the Executive, and the Judi- 
cial; and, except as provided in this Constitution, such departments shall be 
separate and distinct, and no one of such departments shall exercise the 
powers properly belonging to either of the others.’’—xDITOR. 
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incapable of pursuing the objects of its passions, by means which 
reason prescribes; it is against the enterprising ambition of this 
department that the people ought to indulge all their jealousy 
and exhaust all their precautions. 

The legislative department derives a superiority in our govern- 
ments from other circumstances. Its constitutional powers being 
at once more extensive, and less susceptible of precise limits, it 
ean, with the greater facility, mask, under complicated and in- 
direct measures, the encroachments which it makes on the co- 
ordinate departments. It is not unfrequently a question of real 
nicety in legislative bodies, whether the operation of a particular 
measure will, or will not, extend beyond the legislative sphere. On 
the other side, the executive power being restrained within a 
narrower compass, and being more simple in its nature, and the 
judiciary being described by landmarks still less uncertain, pro- 
jects of usurpation by either of these departments would im- 
mediately betray and defeat themselves. Nor is this all: as the 
legislative department alone has access to the pockets of the people, 
and has in some constitutions full discretion, and in all a prevail- 
ing influence, over the pecuniary rewards of those who fill the 
other departments, a dependence is thus created in the latter 
which gives still greater facility to encroachments of the former. 

I have appealed to our own experience for the truth of what 
I advance on this subject. Were it necessary to verify this ex- 
perience by particular proofs, they might be multiplied without 
end. I might find a witness in every citizen who has shared in, 
or been attentive to, the course of public administrations. I might 
collect vouchers in abundance from the records and archives of 
every State in the Union. But as a more concise, and at the same 
time equally satisfactory evidence, I will refer to the example 
of two States, attested by two unexceptional authorities. 

The first example is that of Virginia, a State which, as we 
have seen, has expressly declared in its constitution that the three 
great departments ought not to be intermixed. The authority in 
support of it is Mr. Jefferson, who, besides his other advantages 
for remarking the operation of the government, was himself the 
chief magistrate of it. In order to convey fully the ideas with 
which his experience had impressed him on this subject, it will 
be necessary to quote a passage of some length from his very 
interesting ‘‘Notes on the State of Virginia,’’ p. 195. ‘‘AIl the 
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powers of government—legislative, executive, and judiciary— re- 
sult to the legislative body. The concentrating these in the same 
hands is precisely the definition of despotic government. It will 
be ro alleviation that these powers will be exercised by a plurality 
of hands, and not by a single one. One hundred and seventy-three 
despots would surely be as oppressive as one. Let those who 
doubt it turn their eyes on the republic of Venice. As little will 
it avail us that they are chosen by ourselves. An elective despotism 
was not the government we fought for, but one which should not 
only be founded on free principles, but in which the powers of gov- 
ernment should be divided and balanced among several bodies of 
magistracy as that no one could transcend their legal limits with- 
out being effectually checked and restrained by the others. For 
this reason, that convention which passed the ordinance of gov- 
ernment laid its foundation on this basis, that the legislative, 
executive, and judiciary departments should be separate and 
distinct, so that no person should exercise the powers of more 
than one of them at the same time. But no barrier was provided 
between these several powers. The judiciary and the executive 
members were left dependent on the legislative for their subsistence 
in office, and some of them for their continuance in it. If, there- 
fore, the legislature assumes executive and judiciary powers, no 
opposition is likely to be made; nor, if made, can be effectual; 
because, in that case, they may put their proceedings into the form 
of acts of Assembly, which will render them obligatory on the 
other branches. They have accordingly, in many instances, de- 
cided rights which should have been left to judiciary controversy, 
and the direction of the executive, during the whole time of thewr 
session, is becoming habitual and familiar.”’ 

The other State which I shall take for an example is Pennsyl- 
vania; and the other authority, the Council of Censors, which as- 
sembled in the years 1783 and 1784. A part of the duty of this 
body, as marked out by the constitution, was ‘‘to inquire whether 
the constitution had been preserved inviolate in every part; and 
whether the legislative and executive branches of government had 
performed their duty as guardians of the people, or assumed to 
themselves, or exercised, other or greater powers than they are 
entitled to by the constitution.’’ In the execution of this trust 
the council were necessarily led to a comparison of both the legis- 
lative and executive proceedings, with the constitutional powers 
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of these departments; and from the facts enumerated, and to the 
truth of most of which both sides in the council subseribed, it 
appears that the constitution had been flagrantly violated by the 
legislature in a variety of important instances. 

A great number of laws had been passed, violating, without 
any apparent necessity, the rule requiring that all bills of a public 
nature shall be previously printed for the consideration of the 
people; although this is one of the precautions chiefly relied on 
by the constitution against improper acts of the legislature. 

The constitutional trial by jury had been violated, and powers 
assumed which had not been delegated by the constitution. 

Executive powers had been usurped. 

The salaries of the judges, which the constitution expressly 
requires to be fixed, had been occasionally varied; and cases be- 
longing to the judiciary department frequently drawn within 
legislative cognizance and determination. 

Those who wish to see the several particulars falling under 
each of these heads may consult the journals of the council, which 
are in print. Some of them, it will be found, may be imputable 
to peculiar circumstances connected with the war; but the greater 
part of them may be considered as the spontaneous shoots of an 
ill-constituted government. 

It appears, also, that the executive department had not been 
innocent of frequent breaches of the constitution. There are 
three observations, however, which ought to be made on this head: 
first, a great proportion of the instances were either immediately 
produced by the necessities of the war, or recommended by Con- 
gress or the commander-in-chief; secondly, in most of the other 
instances, they conformed either to the declared or the known 
sentiments of the legislative department; thirdly, the executive 
department of Pennsylvania is distinguished from that of the 
other States by the number of members composing it. In this 
respect, it has as much affinity to a legislative assembly as to an 
executive council. And being at once exempt from the restraint of 
an individual responsibility for the acts of the body, and deriving 
confidence from mutual example and joint influence, unauthorized 
measures would, of course, be more freely hazarded than where 
the executive department is administered by a single hand, or by 
a few hands. 

The conclusion which I am warranted in drawing from these ob- 
servations is that a mere demarcation on parchment of the con- 
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stitutional lmits of the several departments is not a sufficient 

guard against those encroachments which lead to a tyrannical 

concentration of all the powers of government in the same hands. 
PUBLIUS. 


4. Alexander Hamilton on the Advantages of a Single 
Executive 


In this essay Hamilton was writing on a subject closer 
to his heart than any other with which he dealt in his 
Federalist contributions. The result was probably the 
strongest defense of a single executive to be found in politi- 
eal literature. 


SOURCE—Tnhe Federalist, No. 70. First published in the Independent Jour- 
nal, Mar. 15, 1788. Text from P. L. Ford [ed.], The Federalist (New 
York, 1898), 466-475. 


To the People of the State of New York: 

There is an idea, which is not without its advocates, that a 
vigorous Executive is inconsistent with the genius of republican 
government. The enlightened well-wishers to this species of gov- 
ernment must at least hope that the supposition is destitute of 
foundation; since they can never admit its truth, without at 
the same time admitting the condemnation of their own principles. 
Energy in the Executive is a leading character in the definition 
of good government. It is essential to the protection of the com- 
munity against foreign attacks; it is not less essential to the steady 
administration of the laws; to the protection of property against 
those irregular and high-handed combinations which sometimes 
interrupt the ordinary course of justice; to the security of liberty 
against the enterprises and assaults of ambition, of faction, and 
of anarchy. Every man the least conversant in Roman story 
knows how often that republic was obliged to take refuge in the 
absolute power of a single man, under the formidable title of 
Dictator, as well against the intrigues of ambitious individuals 
who aspired to the tyranny and the seditions of whole classes of 
the community whose conduct threatened the existence of all 
government, as against the invasions of external enemies who 
menaced the conquest and destruction of Rome. 

There can be no need, however, to multiply arguments or 
examples on this head. <A feeble Executive implies a feeble execu- 
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tion of the government. <A feeble execution is but another phrase 
for a bad execution; and a government ill executed, whatever it 
may be in theory, must be in practice a bad government. 

Taking it for granted, therefore, that all men of sense will 
agree in the necessity of an energetic Executive, it will only re- 
main to inquire, What are the ingredients which constitute this 
energy? How far can they be combined with those other in- 
gredients which constitute safety, in the republican sense? And 
how far does this combination characterize the plan which has 
been reported by the convention? 

The ingredients which constitute energy in the Executive are, 
first, unity; secondly, duration; thirdly, an adequate provision 
for its support; fourthly, competent powers. 

The ingredients which constitute safety in the republican sense 
are, first, a due dependence on the people; secondly, a due re- 
sponsibility. 

Those politicians and statesmen who have been the most cele- 
brated for the soundness of their principles and for the justice 
of their views have declared in favor of a single Executive and 
a numerous legislature. They have, with great propriety, con- 
sidered energy as the most necessary qualification of the former, 
and have regarded this as most applicable to power in a single 
hand; while they have, with equal propriety, considered the latter 
as best adapted to deliberation and wisdom, and best calculated 
to conciliate the confidence of the people and to secure their 
privileges and interests. . 

That unity is conducive to energy will not be disputed. De- 
cision, activity, secrecy, and dispatch will generally characterize 
the proceedings of one man in a much more eminent degree than 
the proceedings of any greater number; and in proportion as the 
number is increased these qualities will be diminished. 

This unity may be destroyed in two ways: either by vesting 
the power in two or more magistrates of equal dignity and author- 
ity; or by vesting it ostensibly in one man, subject, in whole or 
in part, to the control and co-operation of others, in the capacity 
of counselors to him. Of the first, the two Consuls of Rome may 
serve as an example; of the last, we shall find examples in the con- 
stitutions of several of the States. New York and New Jersey, 
if I recollect right, are the only States which have intrusted the 
executive authority wholly to single men. Both these methods 
of destroying the unity of the Executive have their partisans; 
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but the votaries of an executive council are the most numerous. 
They are both liable, if not to equal, to similar objections, and 
may in most lights be examined in conjunction. 

The experience of other nations will afford little instruction 
on this head. As far, however, as it teaches anything, it teaches 
us not to be enamored of plurality in the Executive. We have 
seen that the Achzans, on an experiment of two Pretors, were 
induced to abolish one. The Roman history records many in- 
stances of mischiefs to the republic from the dissensions between 
the Consuls, and between the military Tribunes who were at times 
substituted for the Consuls. But it gives us no specimens of any 
peculiar advantages derived to the State from the circumstance 
of the plurality of those magistrates. That the dissensions between 
them were not more frequent or more fatal is matter of astonish- 
ment, until we advert to the singular position in which the re- 
public was almost continually placed, and to the prudent policy 
pointed out by the circumstances of the State, and pursued by 
the Consuls, of making a division of the government between 
them. The patricians engaged in a perpetual struggle with the 
plebeians for the preservation of their ancient authorities and 
dignities ; the Consuls, who were generally chosen out of the former 
body, were commonly united by the personal interest they had in 
the defense of the privileges of their order. In addition to this 
motive of union, after the arms of the republic had considerably 
expanded the bounds of its empire, it became an established custom 
with the Consuls to divide the administration between themselves 
by lot—one of them remaining at Rome to govern the city and 
its environs, the other taking the command in the more distant 
provinces. This expedient must, no doubt, have had a great in- 
fluence in preventing those collisions and rivalships which might 
otherwise have embroiled the peace of the republic. 

But quitting the dim light of historical research, attaching 
ourselves purely to the dictates of reason and good sense, we shall 
discover much greater cause to reject than to approve the idea 
of plurality in the Executive, under any modification whatever. 

Wherever two or more persons are engaged in any common 
enterprise or pursuit, there is always danger of difference of 
opinion. If it be a public trust or office, in which they are clothed 
with equal dignity and authority, there is peculiar danger of 
personal emulation and even animosity. From either, and espe- 
cially from all these causes, the most bitter dissensions are apt to 
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spring. Whenever these happen they lessen the respectability, 
weaken the authority, and distract the plans and operation of 
those whom they divide. If they should unfortunately assail the 
supreme executive magistracy of a country, consisting of a plural- 
ity of persons, they might impede or frustrate the most important 
measures of the government, in the most critieal emergencies of 
the State. And what is still worse, they might split the com- 
munity into the most violent and irreconcilable factions, adhering 
differently to the different individuals who composed the magis- 
tracy. 

Men often oppose a thing merely because they have had no 
agency in planning it, or because it may have been planned by 
those whom they dislike. But if they have been consulted and 
have happened to disapprove, opposition then becomes, in their 
estimation, an indispensable duty of self-love. They seem to think 
themselves bound in honor, and by all the motives of personal in- 
fallibility, to defeat the success of what has been resolved upon 
contrary to their sentiments. Men of upright, benevolent tempers 
have too many opportunities of remarking with horror to what 
desperate lengths this disposition is sometimes carried, and how 
often the great interests of society are sacrificed to the vanity, to 
the conceit, and to the obstinacy of individuals, who have credit 
enough to make their passions and their caprices interesting to 
mankind. Perhaps the question now before the public may, in 
its consequences, afford melancholy proofs of the effects of this 
despicable frailty, or rather detestable vice, in the human char- 
acter. 

Upon the principles of a free government, inconveniences from 
the source just mentioned must necessarily be submitted to in 
the formation of the legislature; but it is unnecessary, and there- 
fore unwise, to introduce them into the constitution of the Execu- 
tive. It is here, too, that they may be most pernicious. In the 
legislature promptitude of decision is oftener an evil than a 
benefit. The differences of opinion, and the jarrings of parties 
in that department of the government, though they may sometimes 
obstruct salutary plans, yet often promote deliberation and cir- 
cumspection and serve to check excesses in the majority. When 
a resolution, too, is once taken, the opposition must be at an end. 
That resolution is a law, and resistance to it punishable. But 
no favorable circumstances palliate or atone for the disadvantages 
of dissension in the executive department. Here they are pure 
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and unmixed. There is no point at which they cease to operate. 
They serve to embarrass and weaken the execution of the plan 
or measure to which they relate, from the first step to the final 
conclusion of it. They constantly counteract those qualities in 
the Executive which are the most necessary ingredients in its com- 
position,—vigor and expedition,—and this without any counter- 
balancing good. In the conduct of war, in which the energy of 
the Executive is the bulwark of the national security, everything 
would be to be apprehended from its plurality. 

It must be confessed that these observations apply with prin- 
cipal weight to the first case supposed—that is, to a plurality of 
magistrates of equal dignity and authority; a scheme, the advo- 
cates for which are not likely to form a numerous sect; but they 
apply, though not with equal, yet with considerable weight to the 
project of a council whose concurrence is made constitutionally 
necessary to the operations of the ostensible Executive. An art- 
ful cabal in that council would be able to distract and to enervate 
the whole system of administration. If no such cabal should 
exist, the mere diversity of views and opinions would alone be 
sufficient to tincture the exercise of the executive authority with 
a spirit of habitual feebleness and dilatoriness. 

But one of the weightiest objections to a plurality in the Execu- 
tive, and which les as much against the last as the first plan, is 
that it tends to conceal faults and destroy responsibility. Respon- 
sibility is of two kinds—to censure and to punishment. The first 
is the more important of the two, especially in an elective office. 
Man, in public trust, will much oftener act in such a manner as 
to render him unworthy of being any longer trusted than in such 
a manner as to make him obnoxious to legal punishment. But 
the multiplication of the Executive adds to the difficulty of de- 
tection in either case. It often becomes impossible, amidst mutual 
accusations, to determine on whom the blame or the punishment 
of a pernicious measure, or series of pernicious measures, ought 
really to fall. It is shifted from one to another with so much 
dexterity, and under such plausible appearances, that the public 
opinion is left in suspense about the real author. The circum- 
stances which may have led to any national miscarriage or mis- 
fortune are sometimes so complicated that, where there are a 
number of actors who may have had different degrees and kinds 
of agency, though we may clearly see upon the whole that there 
has been mismanagement, yet it may be impracticable to pro- 
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nounce to whose account the evil which may have been incurred 
is truly chargeable. 

‘‘T was overruled by my council. The council were so divided 
in their opinions that it was impossible to obtain any better resolu- 
tion on the point.’’ These and similar pretexts are constantly at 
hand, whether true or false. And who is there that will either 
take the trouble, or incur the odium, of a strict scrutiny into the 
secret springs of the transaction? Should there be found a citizen 
zealous enough to undertake the unpromising task, if there happen 
to be collusion between the parties concerned, how easy it is to 
clothe the circumstances with so much ambiguity as to render it 
uncertain what was the precise conduct of any of those parties! 

In the single instance in which the governor of this State is 
coupled with a council—that is, in the appointment to offices— 
we have seen the mischiefs of it in the view now under considera- 
tion. Scandalous appointments to important offices have been 
made. Some cases, indeed, have been so flagrant that ALL PARTIES 
have agreed in the impropriety of the thing. When inquiry has 
been made the blame has been laid by the governor on the members 
of the council, who on their part have charged it upon his nomina- 
tion; while the people remain altogether at a loss to determine 
by whose influence their interests have been committed to hands 
so unqualified and so manifestly improper. In tenderness to in- 
dividuals, I forbear to descend to particulars. 

It is evident from these considerations that the plurality of 
the Executive tends to deprive the people of the two greatest 
securities they can have for the faithful exercise of any delegated 
power: first, the restraints of public opinion, which lose their 
efficacy, as well on account of the division of the censure attendant 
on bad measures among a number as on account of the uncer- 
tainty on whom it ought to fall; and secondly, the opportunity 
of discovering with facility and clearness the misconduct of the 
persons they trust, in order either to their removal from office 
or to their actual punishment in cases which admit of it. 

In England the king is a perpetual magistrate; and it is a 
maxim which has obtained for the sake of the public peace, that 
he is unaccountable for his administration, and his person sacred. 
Nothing, therefore, can be wiser in that kingdom than to annex 
to the king a constitutional council who may be responsible to the 
nation for the advice they give. Without this, there would be no 
responsibility whatever in the executive department—an idea in- 
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admissible in a free government. But even there the king is not 
bound by the resolutions of his council, though they are answer- 
able for the advice they give. He is the absolute master of his own 
conduct in the exercise of his office, and may observe or disregard 
the council given to him at his sole discretion. 

But in a republic, where every magistrate ought to be per- 
sonally responsible for his behavior in office, the reason which in 
the British Constitution dictates the propriety of a council not 
only ceases to apply, but turns against the institution. In the 
monarchy of Great Britain it furnishes a substitute for the pro- 
hibited responsibility of the chief magistrate, which serves in some 
degree as a hostage to the national justice for his good behavior. 
In the American republic it would serve to destroy, or would 
greatly diminish, the intended and necessary responsibility of the 
Chief Magistrate himself. 

The idea of a council to the Executive, which has so generally 
obtained in the State constitutions, has been derived from that 
maxim of republican jealousy which considers power as safer in 
the hands of a number of men than of a single man. If the maxim 
should be admitted to be applicable to the case, I should contend 
that the advantage on that side would not counterbalance the 
numerous disadvantages on the opposite side. But I do not think 
the rule at all applicable to the executive power. I clearly con- 
eur in opinion, in this particular, with a writer whom the cele- 
brated Junius pronounces to be ‘‘deep, solid, and ingenious,’’ 
that ‘‘the executive power is more easily confined when it is ONE”’ ;+ 
that it is far more safe there should be a single object for the 
jealousy and watchfulness of the people; and, in a word, that all 
multiplication of the Executive is rather dangerous than friendly 
to liberty. 

A little consideration will satisfy us that the species of security 
sought for in the multiplation of the Executive is unattainable. 
Numbers must be so great as to render combination difficult, or 
they are rather a source of danger than of security. The united 
eredit and influence of several individuals must be more formidable 
to liberty than the credit and influence of either of them separately. 
When power, therefore, is placed in the hands of so small a 
number of men as to admit of their interests and views being 
easily combined in a common enterprise by an artful leader, it 
becomes more liable to abuse, and more dangerous when abused, 

2De Lolme.—PUBLIUS. 
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than if it be lodged in the hands of one man; who, from the very 
circumstance of his being alone, will be more narrowly watched 
and more readily suspected, and who cannot unite so great a mass 
of influence as when he is associated with others. The Decemvirs of 
Rome, whose name denotes their number,’ were more to be dreaded 
in their usurpation than any onE of them would have been. No 
person would think of proposing an Executive much more num- 
erous than that body; from six to a dozen have been suggested 
for the number of the council. The extreme of these numbers 
is not too great for an easy combination; and from such a com- 
bination America would have more to fear than from the ambition 
of any single individual. A council to a magistrate who is him- 
self responsible for what he does are generally nothing better than 
a clog upon his good intentions, are often the instruments and 
accomplices of his bad, and are almost always a cloak to his faults. 

I forbear to dwell upon the subject of expense; though it be 
evident that if the council should be numerous enough to answer 
the principal end aimed at by the institution, the salaries of the 
members, who must be drawn from their homes to reside at the 
seat of government, would form an item in the catalogue of public 
expenditures too serious to be incurred for an object of equivocal 
utility. J will only add that, prior to the appearance of the Con- 
stitution, I rarely met with an intelligent man from any of the 
States who did not admit, as the result of experience, that the 
UNITY of the executive of this State was one of the best of the 
distinguishing features of our constitution. 

PUBLIUS. 


5. M’Culloch v. Maryland: The Doctrine of Implied Powers 


The establishment of a United States bank under a char- 
ter granted by Congress was part of Hamilton’s financial 
scheme for restoring the public credit after the Revolution. 
A bill to provide for this went through the Senate without 
opposition, but it was assailed in the House on the ground 
that it was unconstitutional. Jefferson led the attack on 
the measure, but he failed to convince Congress that Hamil- 
ton’s arguments in its favor were unsound. Although the 
bank proved a substantial aid to the government in estab- 
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lishing sound financial conditions, the Anti-Federalists con- 
tinued to oppose it, and when its charter expired in 1811 an 
attempt to renew it was blocked. The War of 1812, how- 
ever, again led to unsettled financial conditions and it 
became apparent that the bank must be reéstablished if the 
currency of the nation was to be placed on a sound basis. 
The act incorporating the second Bank of the United States 
was approved April 10, 1816.1 

The second bank eventually relieved the financial situa- 
tion somewhat, but for several years it was very badly 
managed. Partly on this account, the country found itself 
in the midst of a serious business depression. The monetary 
stringency was particularly acute in the South and West, 
where a number of state banks were forced into insolvency. 
Because the blame for this condition was invariably laid 
on that ‘‘monster,’’ the Bank of the United States, a con- 
siderable number of states enacted radical legislation 
against it. Indiana and Illinois prohibited it from estab- 
lishing branches within their borders, and six other states, 
including Maryland, levied a prohibitive tax on either 
branches of the bank or bank notes which these branches 
should issue. ? It seems probable that the opposition to the 
establishing of branches was not unwarranted, for they 
were in some instances dishonestly managed. The Balti- 
more branch alone incurred a loss of $1,700,000, due to 
defaleation and other frauds. On February ‘11, 1818, the 
Maryland legislature levied a heavy stamp tax on all bank 
notes issued by banks not licensed by the state. This tax 
amounted to approximately two per cent. of the value of 
the note, and although the bank could have evaded it by 
paying a lump sum of $15,000 per year to the treasurer of 
the state, either alternative was virtually prohibitive. 

William M’Culloch was the cashier of the Baltimore 
branch of the United States Bank, and when the state de- 
manded the stamp tax on the notes he had issued, he refused 


1U. 8. Stat. at Large, 266. 

7These states were Tennessee, Georgia, North Carolina, Maryland, Ken- 
tucky, and Ohio. Charles Warren, The Supreme Court in United States His- 
tory (Boston, 1922), I, 505-506. 
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payment. Thereupon John James brought a suit for him- 
self and for the state of Maryland in order to collect this 
tax. The Maryland courts upheld the state statute and 
ordered M’Culloch to pay the sum levied, but he appealed 
to the United States Supreme Court. It took nine days to 
hear the arguments in the case; for six of the ablest consti- 
tutional lawyers of the country were engaged to fight it. 
Probably no decision was more important from the point of 
view of establishing the powers of the national government 
on a sound basis; and although the decision was unanimous, 
it aroused a great deal of opposition and came closer 
to dragging the court into politics than any other which it 
rendered, with the possible exception of that in the Dred 
Scott case. 


SOURCE—M’Culloch v. the State of Maryland et al., 4 Wheaton (U. S., 

1819), 316; 4 L. Ed., 579. 

Mr. Chief Justice MarsHauu delivered the opinion of the 
COULD: snc: 

The first question made in the cause is, has Congress power 
to incorporate a bank? . . 

This government is acknowledged by all to be one of enumerated 
powers. The principle, that it can exercise only the powers 
granted to it, would seem too apparent to have required to be 
enforced by all those arguments which its enlightened friends, 
while it was depending before the people, found it necessary to 
urge. That ‘principle is now universally admitted. But the 
question respecting the extent of the powers actually granted, is 
perpetually arising, and will probably continue to arise, as long as 
our system shall exist .... 

If any one proposition could command the universal assent 
of mankind, we might expect it would be this—that the govern- 
ment of the Union, though limited in its powers, is supreme within 
its sphere of action. This would seem to result necessarily from 
its nature. It is the government of all; its powers are delegated 
by all; it represents all, and acts for all. Though any one State 
may be willing to control its operations, no State is willing to 
allow others to control them. The nation, on those subjects on 
which it can act, must necessarily bind its component parts. But 
this question is not left to mere reason: the people have, in ex- 
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press terms, decided it, by saying, ‘‘this constitution, and the laws 
of the United States, which shall be made in pursuance thereof,’’ 
“‘shall be the supreme law of the land,’’ and by requiring that 
the members of the State legislatures, and the officers of the 
executive and judicial departments of the States, shall take the 
oath of fidelity to it. 

The government of the United States, then, though limited in 
its powers, is supreme; and its laws, when made in pursuance of 
the constitution, form the supreme law of the land, ‘‘any thing 
in the constitution or laws of any State to the contrary notwith- 
standing.’’ 

Among the enumerated powers, we do not find that of estab- 
lishing a bank or creating a corporation. But there is no phrase 
in the instrument which, like the articles of confederation, excludes 
incidental or implied powers; and which requires that everything 
granted shall be expressly and minutely described. Even the 
10th amendment, which was framed for the purpose of quieting 
the excessive jealousies which had been excited, omits the word 
‘‘expressly,’’ and declares only that the powers ‘‘not delegated 
to the United States, nor prohibited to the States, are reserved to 
the States or to the people;’’ thus leaving the question, whether 
the particular power which may become the subject of contest has 
been delegated to the one government, or prohibited to the other, 
to depend on a fair construction of the whole instrument. The 
men who drew and adopted this amendment had experienced the 
embarrassments resulting from the insertion of this word in the 
articles of confederation, and probably omitted it to avoid those 
embarrassments. A constitution, to contain an accurate detail of 
all the subdivisions of which its great powers will admit, and of 
all the means by which they may be carried into execution, would 
partake of the prolixity of a legal code, and could scarcely be 
embraced by the human mind. It would probably never be under- 
stood by the public. Its nature, therefore, requires, that only its 
great outlines should be marked, its important objects designated, 
and the minor ingredients which compose those objects be deduced 
from the nature of the objects themselves. That this idea was 
entertained by the framers of the American constitution, is not 
only to be inferred from the nature of the instrument, but from the 
language. Why else were some of the limitations, found in the 
ninth section of the 1st article, introduced? It is also, in some 
degree, warranted by their having omitted to use any restrictive 
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term which might prevent its receiving a fair and just inter- 
pretation. In considering this question, then, we must never 
forget, that it is a constitution we are expounding. 

Although, among the enumerated powers of government, we 
do not find the word ‘‘bank’’ or ‘‘incorporation,’’ we find the 
great powers to lay and collect taxes; to borrow money ; to regulate 
commerce; to declare and conduct a war; and to raise and support 
armies and navies. The sword and the purse, all the external 
relations, and no inconsiderable portion of the industry of the 
nation, are intrusted to its government. It can never be pre- 
tended that these vast powers draw after them others of inferior 
importance, merely because they are inferior. Such an idea can 
never be advanced. But it may with great reason be contended, 
that a government, intrusted with such ample powers, on the 
due execution of which the happiness and prosperity of the nation 
so vitally depends, must also be intrusted with ample means for 
their execution. The power being given, it is the interest of the 
nation to facilitate its execution. It can never be their interest, 
and cannot be presumed to have been their intention, to clog 
and embarrass its execution by withholding the most appropriate 
means. Throughout this vast republic, from the St. Croix to 
the Gulph of Mexico, from the Atlantic to the Pacific, revenue is 
to be collected and expended, armies are to be marched and sup- 
ported. The exigencies of the nation may require that the treas- 
ure raised in the north should be transported to the south, that 
raised in the east conveyed to the west, or that this order should 
be reversed. Is that construction of the constitution to be pre- 
ferred which would render these operations difficult, hazardous, 
and expensive? Can we adopt that construction, (unless the words 
imperiously require it,) which would impute to the framers of 
that instrument, when granting these powers for the publie good, 
the intention of impeding their exercise by withholding a choice 
of means? If, indeed, such be the mandate of the constitution, 
we have only to obey; but that instrument does not profess to 
enumerate the means by which the powers it confers may be 
executed; nor does it prohibit the creation of a corporation, if 
the existence of such a being be essential to the beneficial exercise 
of those powers. It is, then, the subject of fair inquiry, how far 
such means may be employed... . 

But the constitution of the United States has not left the 
right of Congress to employ the necessary means, for the execution 
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of the powers conferred on the government, to general reasoning. 
To its enumeration of powers is added that of making ‘‘all laws 
which shall be necessary and proper, for carrying into execution 
the foregoing powers, and all other powers vested by this con- 
stitution, in the government of the United States, or in any de- 
partment thereof.’’ 

The counsel for the State of Maryland have urged various 
arguments, to prove that this clause, though in terms a grant of 
power, is not so in effect; but is really restrictive of the general 
right, which might otherwise be implied, of selecting means for 
executing the enumerated powers... . 

But the argument on which most reliance is placed, is drawn 
from the peculiar language of this clause. Congress is not em- 
powered by it to make all laws, which may have relation to the 
powers conferred on the government, but such only as may be 
““necessary and proper’’ for carrying them into execution. The 
word ‘‘necessary,’’ is considered as controlling the whole sen- 
tence, and as limiting the right to pass laws for the execution of 
the granted powers, to such as are indispensable, and without 
which the power would be nugatory. That it excludes the choice 
of means, and leaves to Congress, in each case, that only which 
is most direct and simple. 

Is it true, that this is the sense in which the word ‘‘necessary’’ 
is always used? Does it always import an absolute physical 
necessity, so strong, that one thing, to which another may be 
termed necessary, cannot exist without that other? We think it 
does not. If reference be had to its use, in the common affairs 
of the world, or in approved authors, we find that it frequently 
imports no more than that one thing is convenient, or useful, or 
essential to another. To employ the means necessary to an end, 
is generally understood as employing any means calculated to 
produce the end, and not as being confined to those single means, 
without which the end would be entirely unattainable. Such is 
the character of human language, that no word conveys to the 
mind, in all situations, one single definite idea; and nothing is 
more common than to use words in a figurative sense. Almost 
all compositions contain words, which, taken in their rigorous 
sense, would convey a meaning different from that which is ob- 
viously intended. It is essential to just construction, that many 
words which import something excessive, should be understood in 
a more mitigated sense—in that sense which common usage justi- 
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fies. The word ‘‘necessary’’ is of this description. It has not a 
fixed character peculiar to itself. It admits of all degrees of 
comparison; and is often connected with other words, which in- 
crease or diminish the impression the mind receives of the urgency 
it imports. A thing may be necessary, very necessary, absolutely 
or indispensably necessary. To no mind would the same idea 
be conveyed, by these several phrases. This comment on the word 
is well illustrated, by the passage cited at the bar, from the 10th 
section of the ist article of the constitution. It is, we think, 
impossible to compare the sentence which prohibits a State from 
laying ‘‘imposts, or duties on imports or exports, except what may 
be absolutely necessary for executing its inspection laws,’’ with 
that which authorizes Congress ‘‘to make all laws which shall be 
necessary and proper for carrying into execution’’ the powers of 
the general government, without feeling a conviction that the con- 
vention understood itself to change materially the meaning of 
the word ‘‘necessary,’’ by prefixing the word ‘‘absolutely.’’ This 
word, then, like others, is used in various senses; and, in its 
construction, the subject, the context, the intention of the person 
using them, are all to be taken into view. 

Let this be done in the case under consideration. The subject 
is the execution of those great powers on which the welfare of a 
nation essentially depends. It must have been the intention of 
those who gave these powers, to insure, as far as human prudence 
could insure, their beneficial execution. This could not be done 
by confining the choice of means to such narrow limits as not to 
leave it in the power of Congress to adopt any which might be 
appropriate, and which were conducive to the end. This provi- 
sion is made in a constitution intended to endure for ages to come, 
and, consequently, to be adapted to the various crises of human 
affairs. To have prescribed the means by which government should, 
in all future time, execute its powers, would have been to change, 
entirely, the character of the instrument, and give it the pro- 
perties of a legal code. It would have been an unwise attempt to 
provide, by immutable rules, for exigencies which, if foreseen at 
all, must have been seen dimly, and which can be best provided for 
as they occur. To have declared that the best means shall not 
be used, but those alone without which the power given would be 
nugatory, would have been to deprive the legislature of the capa- 
city to avail itself of experience, to exercise its reason, and to 
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accommodate its legislation to circumstances. If we apply this 
principle of construction to any of the powers of the government, 
we shall find it so pernicious in its operation that we shall be com- 
pelled to discard it. The powers vested in Congress may certainly 
be carried into execution, without prescribing an oath of office. 
The power to exact this security for the faithful performance of 
duty, is not given, nor is it indispensably necessary. The dif- 
ferent departments may be established ; taxes may be imposed and 
collected; armies and navies may be raised and maintained; and 
money may be borrowed, without requiring an oath of office. It 
might be argued, with as much plausibility as other incidental 
powers have been assailed, that the Convention was not unmind- 
ful of this subject. The oath which might be exacted—that of 
fidelity to the constitution—is prescribed, and no other can be 
required. Yet, he would be charged with insanity who should 
contend, that the legislature might not superadd, to the oath 
directed by the constitution, such other oath of office as its wis- 
dom might suggest. 

In ascertaining the sense in which the word ‘‘necessary’’ 
used in this clause of the constitution, we may derive some aid 
from that with which it is associated. Congress shall have power 
“‘to make all laws which shall be necessary and proper to carry 
into execution’’ the powers of the government. If the word ‘‘nec- 
essary’’ was used in that strict and rigorous sense for which the 
counsel for the State of Maryland contend, it would be an extra- 
ordinary departure from the usual course of the human mind, as 
exhibited in composition, to add a word, the only possible effect 
of which is to qualify that strict and rigorous meaning; to present 
to the mind the idea of some choice of means of legislation not 
straitened and compressed within the narrow limits for which 
gentlemen contend. 

But the argument which most conclusively demonstrates the 
error of the construction contended for by the counsel for the 
State of Maryland, is founded on the intention of the Convention, 
as manifested in the whole clause... . 

1st. The clause is placed among the powers of Congress, not 
among the limitations on those powers. 

2nd. Its terms purport to enlarge, not to diminish the powers 
vested in the government. It purports to be an additional power, 
not a restriction on those already granted. No reason has been, 
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or can be assigned for thus concealing an intention to narrow the 
discretion of the national legislature under words which purport 
to enlarge it.... 

We admit, as all must admit, that the powers of the govern- 
ment are limited, and that its limits are not to be transcended. 
But we think the sound construction of the constitution must 
allow to the national legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into 
execution, which will enable that body to perform the high duties 
assigned to it, in the manner most beneficial to the people. Let 
the end be legitimate, let it be within the scope of the constitu- 
tion, and all means which are appropriate, which are plainly 
adapted to that end, which are not prohibited, but consist with 
the letter and spirit of the constitution, are constitutional. 

That a corporation must be considered as a means not less 
usual, not of higher dignity, not more requiring a particular 
specification than other means, has been sufficiently proved. If 
we look to the origin of corporations, to the manner in which they 
have been framed in that government from which we have derived 
most of our legal principles and ideas, or to the uses to which they 
have been applied, we find no reason to suppose that a constitu- 
tion, omitting, and wisely omitting, to enumerate all the means for 
carrying into execution the great powers vested in government, 
ought to have specified this. Had it been intended to grant this 
power as one which should be distinct and independent, to be 
exercised in any case whatever, it would have found a place among 
the enumerated powers of the government. But being considered 
merely as a means, to be employed only for the purpose of carry- 
ing into execution the given powers, there could be no motive for 
particularly mentioning it... . 

If a corporation may be employed indiscriminately with other 
means to carry into execution the powers of the government, no 
particular reason can be assigned for excluding the use of a bank, 
if required for its fiscal operations. To use one, must be within 
the discretion of Congress, if it be an appropriate mode of execut- 
ing the powers of government. That it is a convenient, a useful, 
and essential instrument in the prosecution of its fiscal operations, 
is not now a subject of controversy. All those who have been 
concerned in the administration of our finances, have concurred in 
representing its importance and necessity; and so strongly have 
they been felt, that statesmen of the first class, whose previous 
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opinions against it had been confirmed by every circumstance 
which can fix the human judgment, have yielded those opinions 
to the exigencies of the nation. Under the confederation, Con- 
gress, justifying the measure by its necessity, transcended per- 
haps its powers to obtain the advantage of a bank; and our own 
legislation attests the universal conviction of the utility of this 
measure. The time has passed away when it can be necessary 
to enter into any discussion in order to prove the importance of 
this instrument, as a means to effect the legitimate objects of the 
government. 

But, were its necessity less apparent, none can deny its being 
an appropriate measure; and if it is, the degree of its necessity, 
as has been very justly observed, is to be discussed in another 
DIACe se. 

It being the opinion of the Court, that the act incorporating 
the bank is constitutional; and that the power of establishing a 
branch in the State of Maryland might be properly exercised by 
the bank itself, we proceed to inquire— 

2. Whether the State of Maryland may, without violating 
the Constitution, tax that branch? . 

That the power of taxing it by the States may be exercised so 
as to destroy it, is too obvious to be denied. But taxation is said 
to be an absolute power, which acknowledges no other limits than 
those expressly prescribed in the constitution, and like sovereign 
power of every other description, is trusted to the discretion of 
those who use it. But the very terms of this argument admit 
that the sovereignty of the State, in the article of taxation itself, 
is subordinate to, and may be controlled by the constitution of 
the United States. How far it has been controlled by that in- 
strument must be a question of construction. In making this 
construction, no principle not declared, can be admissible, which 
would defeat the legitimate operations of a supreme government. 
It is of the very essence of supremacy to remove all obstacles 
to its action within its own sphere, and so to modify every power 
vested in subordinate governments, as to exempt its own opera- 
tions from their own influence. This effect need not be stated 
in terms. It is so involved in the declaration of supremacy, so 
necessarily implied in it, that the expression of it could not make 
it more certain . 

That the power to tax involves the power to destroy; that 
the power to destroy may defeat and render useless the power to 
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create; that there is a plain repugnance, in conferring on one 
government a power to control the constitutional measures of 
another, which other, with respect to those very measures, is de- 
clared to be supreme over that which exerts the control, are 
propositions not to be denied. But all inconsistencies are to be 
reconciled by the magic of the word CONFIDENCE. Taxation, 
it is said, does not necessarily and unavoidably destroy. To carry 
it to the excess of destruction would be an abuse, to presume 
which, would banish that confidence which is essential to all 
government. 

But is this a case of confidence? Would the people of any 
one State trust those of another with a power to control the most 
insignificant operations of their State government? We know 
they would not. Why, then, should we suppose that the people of 
any. one State should be willing to trust those of another with a 
power to control the operations of a government to which they 
have confided their most important and most valuable interests? 
In the legislature of the Union alone, are all represented. The 
legislature of the Union alone, therefore, can be trusted by the 
people with the power of controlling measures which concern all, 
in the confidence that it will not be abused. This, then, is not 
a case of confidence, and we must consider it as it really is. 

If we apply the principle for which the State of Maryland 
contends, to the constitution generally, we shall find it capable of 
changing totally the character of that instrument. We shall find 
it capable of arresting all the measures of the government, and 
of prostrating it at the foot of the States. The American people 
have declared their constitution, and the laws made in pursuance 
thereof, to be supreme; but this principle would transfer the 
supremacy, in fact, to the States, 

If the States may tax one instrument, employed by the govern- 
ment in the execution of its powers, they may tax any and every 
other instrument. They may tax the mail; they may tax the 
mint; they may tax patent rights; they may tax the papers of 
the custom-house; they may tax judicial process; they may tax 
all the means employed by the government, to an excess which 
would defeat all the ends of government. This was not intended 
by the American people. They did not design to make their 
government dependent on the States . 

The Court has bestowed on this subject its most deliberate 
consideration. The result is a conviction that the States have no 


ACT OF CONGRESS HELD UNCONSTITUTIONAL 41 


power, by taxation or otherwise, to retard, impede, burden, or 
in any manner control, the operations of the constitutional laws 
enacted by Congress to carry into execution the powers vested 
in the general government. This is, we think, the unavoidable 
consequence of that supremacy which the constitution has de- 
clared. 

We are unanimously of opinion, that the law passed by the 
legislature of Maryland, imposing a tax on the Bank of United 
States, is unconstitutional and void... . 


6. Marbury wv. Madison: An Act of Congress Held 
Unconstitutional 


The presidential election of 1800 resulted in such a de- 
cisive defeat of the Federalists that it became evident that 
on March 4, 1801, they would lose control of both the execu- 
tive and legislative branches of the government. There 
remained but one branch in which they might perpetuate 
their power, and during the short period elapsing between 
the election and the inauguration of Thomas Jefferson 
every effort was made to find positions for Federalist sym- 
pathizers in the judiciary. President Adams appointed his 
Secretary of State, John Marshall, to the chief justiceship 
of the Supreme Court of the United States, and the expiring 
Congress, in a frantic effort to find new positions to fill, 
created a large number of judicial offices. 

One of these acts was an amendment to the Organic Act 
of the District of Columbia to provide for the appoint- 
ment of forty-two new justices of the peace. This act was 
passed less than a week before March 4, and President 
Adams did not make the appointments until March 2. His 
appointments were confirmed by the Senate the next day, 
and that evening the commissions, which would officially at- 
test the appointments, were signed by the President. By 
the time the great seal of the United States had been 
affixed to these documents by the Secretary of State, it was 
too late to deliver them to the appointees, and they were 
left in the Department’s offices awaiting delivery. The 
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following day Jefferson appointed James Madison Secre- 
tary of State and ordered him not to deliver some of the 
commissions to the ‘‘midnight appointees.’’ 

The office of justice of the peace was such a trifling one 
that most of those who were refused their commissions did 
not think it worth the cost of fighting a suit in the courts, 
but four of the appointees, William Marbury, Dennis Ram- 
say, Robert Hooe, and William Harper, applied to the 
United States Supreme Court for a writ of mandamus 
which would compel the Secretary of State to deliver the 
documents to them. The case was first heard in December, 
1801, but due to a change in the term of the Supreme Court, 
no decision was rendered until February 24, 1803. The 
most important part of the opinion rendered by Chief Jus- 
tice Marshall on that date is given in the following extract. 
The decision of the Court was unanimous. 

The first part of the opinion declared that the appoint- 
ment was complete when the commission had been signed 
and sealed, and therefore Marbury had a right to the docu- 
ment. The second portion of the opinion stated that it was 
proper for him to ask for a writ of mandamus to force an 
executive officer (e.g., the Secretary of State) to deliver a 
document already prepared and rightfully belonging to 
him. Furthermore, it was pointed out that the Judiciary 
Act of 1789 had authorized the United States Supreme 
Court to ‘‘issue writs of mandamus, in cases warranted by 
the principles and usages of law, to any courts appointed, 
or persons holding office, under the authority of the United 
States.’’ It was evident, Marshall declared, that under this 
provision Congress intended to give the Court the power to 
issue the writ in just such a case as the one at bar. 

It was pointed out, however, that the Constitution 
strictly defined the original jurisdiction of the Supreme 
Court to include only ‘‘Cases affecting Ambassadors, other 
public Ministers and Consuls, and those in which a State 
shall be Party.’’1 Since the issuance of a writ of manda- 


mus was by its very nature an exercise of original jurisdic- 
* Article III, section 2, paragraph 2. 
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tion, it followed that the Supreme Court could only have 
that power if Congress could increase its original jurisdic- 
tion beyond that stipulated in the Constitution. But, it was 
declared, the Constitution specifically gave Congress power 
to change the appellate jurisdiction of the Court, and there- 
fore, by implication it must be inferred that the framers of 
the document deliberately withheld from Congress the 
power to alter the original jurisdiction, when they failed to 
specify that Congress should have it. Upon this reasoning, 
Marshall concluded that the clause of the Judiciary Act 
which gave the Court the power to issue the writ of manda- 
mus was contrary to the Constitution, and the only question 
which remained was whether the Supreme Court could for 
that reason refuse to give it effect. 


SOURCE—Marbury v. Madison, 1 Cranch (U. S8., 1803), 137; 2 L. Ed., 60. 


Opinion of the court [by CHIEF JUSTICE MARSHALL] . . 

The authority, therefore, given to the supreme court, by the 
act establishing the judicial courts of the United States, to issue 
writs of mandamus to public officers, appears not to be warranted 
by the constitution; and it becomes necessary to enquire whether 
a jurisdiction, so conferred, can be exercised. 

The question, whether an act, repugnant to the constitution, 
can become the law of the land, is a question deeply interesting to 
the United States; but, happily, not of an intricacy proportioned 
to its interest. It seems only necessary to recognize certain prin- 
ciples, supposed to have been long and well established, to decide 
it. 

That the people have an original right to establish, for their 
future government, such principles as, in their opinion, shall 
most conduce to their own happiness, is the basis, on which the 
whole American fabric has been erected. The exercise of this 
original right is a very great exertion; nor can it, nor ought it to 
be frequently repeated. The principles, therefore, so established, 
are deemed fundamental. And as the authority from which they 
proceed is supreme, and can seldom act, they are designed to be 
permanent. 

This original and supreme will organizes the government, and 
assigns, to different departments, their respective powers. It may 
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either stop here; or establish certain limits not to be transcended 
by those departments. 

The government of the United States is of the latter description. 
The powers of the legislature are defined, and limited; and that 
those limits may not be mistaken, or forgotten, the constitution 
is written. To what purpose are powers limited, and to what 
purpose is that limitation committed to writing, if these limits 
may, at any time, be passed by those intended to be restrained? 
The distinction, between a government with limited and unlimited 
powers, is abolished, if those limits do not confine the persons on 
whom they are imposed, and if acts prohibited and acts allowed, 
are of equal obligation. It is a proposition too plain to be con- 
tested, that the constitution controls any legislative act repugnant 
to it; or,.that the legislature may alter the constitution by an 
ordinary act. 

Between these alternatives there is no middle ground. The 
constitution is either a superior, paramount law, unchangeable by 
ordinary means, or it is on a level with ordinary legislative acts, 
and like other acts, is alterable when the legislature shall please 
to alter it. 

If the former part of the alternative be true, then a legislative 
act contrary to the constitution is not law: if the latter part be 
true, then written constitutions are absurd attempts, on the part 
of the people, to limit a power, in its own nature illimitable. 

Certainly all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount 
law of the nation, and consequently the theory of every such 
government must be, that an act of the legislature, repugnant to 
the constitution, is void. 

This theory is essentially attached to a written constitution, 
and is consequently to be considered, by this court, as one of the 
fundamental principles of our society. It is not therefore to be 
lost sight of in the further consideration of this subject. 

If an act of the legislature, repugnant to the constitution, is 
void, does it, notwithstanding its invalidity, bind the courts, and 
oblige them to give it effect? Or, in other words, though it be 
not law, does it constitute a rule as operative as if it was a law? 
This would be to overthrow in fact what was established in theory ; 
and would seem, at first view, an absurdity too gross to be in- 
sisted on. It shall, however, receive a more attentive consideration. 
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It is emphatically the province and duty of the judicial de- 
partment to say what the law is. Those who. apply the rule to 
particular cases, must of necessity expound and interpret that 
rule. If two laws conflict with each other, the courts must decide 
on the operation of each. 

So if a law be in opposition to the constitution; if both the 
law and the constitution apply to a particular case, so that the 
court must either decide that case conformably to the law, dis- 
regarding the constitution; or conformably to the constitution, 
disregarding the law; the court must determine which of these 
conflicting rules governs the case. This is of the very essence of 
judicial duty. 

If then the courts are to regard the constitution; and the 
constitution is superior to any ordinary act of the legislature; 
the constitution, and not such ordinary act, must govern the case 
to which they both apply. 

Those then who controvert the principle that the constitution 
is to be considered, in court, as a paramount law, are reduced to 
the necessity of maintaining that courts must close their eyes on 
the constitution, and see only the law. 

This doctrine would subvert the very foundation of all written 
constitutions. It would declare that an act, which, according 
to the principles and theory of our government, is entirely void; 
is yet, in practice, completely obligatory. It would declare, that 
if the legislature shall do what is expressly forbidden, such act, 
notwithstanding the express prohibition, is in reality effectual. 
It would be giving to the legislature a practical and real omni- 
potence, with the same breath which professes to restrict their 
powers within narrow limits. It is prescribing limits, and declar- 
ing that those limits may be passed at pleasure. 

That it thus reduces to nothing what we have deemed the 
greatest improvement on political institutions—a written consti- 
tution—would of itself be sufficient, in America, where written 
constitutions have been viewed with so much reverence, for re- 
jecting the construction. But the peculiar expressions of the con- 
stitution of the United States furnish additional arguments in 
favor of its rejection. 

The judicial power of the United States is extended to all 
cases arising under the constitution. 

Could it be the intention of those who gave this power, to 
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say that in using it the constitution should not be looked into? 
That a case arising under the constitution should be decided with- 
out examining the instrument under which it arises? 

This is too extravagant to be maintained. 

In some cases then, the constitution must be looked into by 
the judges. And if they can open it at all, what part of it are 
they forbidden to read, or to obey? 

There are many other parts of the constitution which serve to 
illustrate this subject. 

It is declared that ‘‘no tax or duty shall be laid on articles 
exported from any State.’? Suppose a duty on the export of 
cotton, of tobacco, or of flour; and a suit instituted to recover it. 
Ought judgment to be rendered in such a case? ought the judges 
to close their eyes on the constitution, and only see the law. 

The constitution declares that ‘‘no bill of attainder or ex 
post facto law shall be passed.’’ 

If, however, such a bill should be passed and a person should 
be prosecuted under it; must the court condemn to death those 
victims whom the constitution endeavors to preserve? 

‘‘No person,’’ says the constitution, ‘‘shall be convicted of 
treason unless on the testimony of two witnesses to the same overt 
act, or on confession in open court.’’ 

Here the language of the constitution is addressed especially 
to the courts. It prescribes, directly for them, a rule of evidence 
not to be departed from. If the legislature should change that 
rule, and declare one witness, or a confession out of court, suffi- 
cient for conviction, must the constitutional principle yield to 
the legislative act? 

From these, and many other selections which might be made, 
it is apparent, that the framers of the constitution contemplated 
that instrument, as a rule for the government of courts, as well 
as of the legislature. 

Why otherwise does it direct the judges to take an oath to 
support it? This oath certainly applies, in an especial manner, 
to their conduct in their official character. How immoral to im- 
pose it on them, if they were to be used as the instruments, and 
the knowing instruments, for violating what they swear to sup- 
port! 

The oath of office, too, imposed by the legislature, is com- 
pletely demonstrative of the legislative opinion on this subject. 
It is in these words, ‘‘I do solemnly swear that I will administer 
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justice without respect to persons, and do equal right to the poor 
and to the rich; and that I will faithfully and impartially dis- 
charge all the duties incumbent on me as according to 
the best of my abilities and understanding, agreeably to the con- 
stitution, and laws of the United States.’’ 

Why does a judge swear to discharge his duties agreeably to 
the constitution of the United States, if that constitution forms 
no rule for his government? if it is closed upon him, and cannot 
be inspected by him? 

If such be the real state of things, this is worse than solemn 
mockery. To prescribe, or to take this oath, becomes equally a 
crime. 

It is also not entirely unworthy of observation, that in declar- 
ing what shall be the supreme law of the land, the constitution 
itself is first mentioned; and not the laws of the United States 
generally, but those only which shall be made in pursuance of the 
constitution, have that rank. 

Thus, the particular phraseology of the constitution of the 
United States confirms and strengthens the principle, supposed 
to be essential to all written constitutions, that a law repugnant 
to the constitution is void; and that courts, as well as other de- 
partments, are bound by that instrument. 

The rule must be discharged. 


7. Interstate Rendition 


The Constitution specifies that a state shall return a 
fugitive from justice if the governor of the state from 
which he fled demands the rendition.1 In order to make 
this provision effective, Congress in 1793 provided that the 
governor should be responsible for the return of the crim- 
inal, but that the expenses of arrest and transportation 
must be paid by the demanding state. For many years it 
was thought that the effect of the Constitution and this 
statute was to impose a positive legal obligation on the 
governor to have the criminal returned, and that should he 
refuse to do so, the courts could force him to perform the 


1 Article IV, section 2, clause 2. 
2 Act of Feb. 12, 1793, 1 Stat. L. 302. 
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duty. In the case of Kentucky v. Dennison, * however, the 
Supreme Court refused to issue a mandamus to compel the 
governor to return the fugitive, although they recognized 
that he had a strong ‘‘moral duty’’ to perform in this 
respect. 

For the most part, the governors have not abused their 
discretion in the matter of interstate rendition, and ordi- 
narily there has been little difficulty in returning a fugitive 
for trial in the state where the crime was committed. <A 
number of cases have arisen, however, in which the gov- 
ernor has refused to give up the individual demanded by 
another state. In these cases some ‘‘higher law’’ is fre- 
quently invoked to justify the refusal, which is apt to be 
based on moral, humane, or even political considerations. 
The following opinion of Governor Cullom of Illinois rep- 
resents possibly the most extreme case of this type on 
record, 


Se in 8S. T. Spear, The Law of Extradition (Albany, 1885), 


On the 4th day of December, 1878, a requisition was presented 
to me, issued by the Governor of Pennsylvania, demanding the 
surrender of two citizens of Illinois, Michael Gaffigan and Michael 
Merrick, as fugitives from justice. This requisition was based 
upon an indictment charging the persons named with having 
murdered one Michael Durkin in the county of Schuylkill, Penn- 
sylvania, on the Ist day of March, A. D. 1865... . 

On presentation of the requisition, I issued my warrant, and 
the men were at once arrested, but they have not been surrendered 
to the agent of the Governor of Pennsylvania. I have been 
earnestly urged by counsel for the prisoners to withhold their 
surrender until cause should be shown for revoking my warrant. 
Being anxious to give the men all the benefits to which they are 
lawfully entitled, I have carefully considered the evidence sub- 
mitted to me, and the arguments of counsel. The facts and 
reasons on which I am asked to revoke my warrant are very im- 
portant, and demand the most earnest attention... . 

It is undoubtedly the duty of the executive of each State to 


124 Howard (U. 8. 1860), 66. 
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give full effect to that provision of the Federal Constitution which 
requires the return of the fugitives from justice, and to respect 
all laws made for the purpose of enforcing that provision. I have 
no inclination to disregard the obligation thus created, even though 
no power exists by which my action could be controlled. On the 
other hand, the seizure of a citizen of this State and his forcible 
transportation to a distant jurisdiction, beyond all protection from 
the laws of his own State, is a proceeding so serious that it can 
only be justified by positive law and the concurrence of all the 
facts required by law. The Governor of a State has a very 
solemn duty to perform toward his own people, as well as toward 
other States. He should see that no violent proceedings be taken 
against citizens who rely on him for protection, unless such pro- 
ceedings be fully warranted by law. 

Since the arrest of Gaffigan and Merrick the following facts 
have been so well established by evidence submitted to me that 
I cannot doubt their truth: 

In January, 1865, after the death of Durkin, Gaffigan and 
Merrick left the county of Schuylkill, Pennsylvania, where they 
lived up to that time. They were aged respectively twenty-one 
and twenty-two years. There is no evidence that they attempted 
to conceal their destination. They came to the State of Illinois, 
and in 1867 settled in Springfield, the capital of the State, where 
they have ever since resided. One of them has for years done 
business as a merchant on one of the principal streets of the city, 
and has held the office of County Inspector of Mines by appoint- 
ment of the Board of Supervisors of Sangamon county. The 
other has acted as School Director of the town of Woodside in 
the same county. Both have borne their true names and have 
shown themselves as publicly as any other citizens. 

Merrick was a married man when he came to Illinois; Gaffigan 
has married a citizen of this State since coming here. Both have 
families of children born in this State, and of very tender age. 
During the residence of these men here they have been in frequent 
communication with their friends in Schuylkill county, Pennsyl- 
vania, their old home. Some years ago Mrs. Merrick, accompanied 
by four of her children, visited the old home and spent some 
weeks there, the residence of herself and husband at Springfield, 
in this State, being known and spoken of among her acquaintances 
as is usual when persons visit a former place of abode. 

The father of Gaffigan, who resided at St. Clair, Pennsylvania, 
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where the murder is alleged to have been committed, openly left 
that town in 1870 or 1871 for the avowed purpose of living with 
his son in Springfield, Illinois. After living a short time in Spring- 
field he died, and the fact of his death was at once telegraphed 
to one Conroy, who was a constable of St. Clair, and a witness 
whose name was indorsed on the indictment. The remains of 
the elder Gaffigan were taken back to St. Clair, Pennsylvania, and 
interred in the presence of a large number of people... . 

On the part of those who demand the surrender of the men 
it is alleged (and the statement is supported by affidavit) that 
the public prosecutor of the county of Schuylkill, Pennsylvania, 
in office at the time said indictment was found, and most, if not 
all of his successors up to a very recent date were ignorant of 
the whereabouts of the persons. This may be true, and I do not 
at all doubt it, but I think it clear that notwithstanding this, the 
whereabouts of the men was a matter of public and general 
notoriety in the county where the crime is alleged to have been 
committed, for from seven to twelve years before any action was 
taken for their arrest. They were in constant and open cor- 
respondence with their friends; the wife of one was at the old 
home for weeks; the father of the other openly left the old home 
to live with his son, and his body was taken back and publicly 
buried in the presence of a large number of people. 

I feel entirely satisfied that, if the whereabouts of the men 
was unknown to the public prosecutors, it was because they did 
not take the slightest trouble to inquire. It is impossible that a 
fact so notorious to a multitude of people could be kept from a 
public officer if he had made the slightest effort to discover it... . 

It is urged by those who support the requisition of the Gover- 
nor of Pennsylvania that I have no discretion in the matter, but 
must surrender the men if the papers presented are regular on 
their face. And this is to my mind the most important question. 
Have I the right to consider any extraneous facts—the lapse of 
time, the passiveness of the public prosecutor of Pennsylvania, 
the hardships of respectable families in this State, or any other 
matter beyond the very letter of the record? 

The Supreme Court of the United States, in the celebrated case 
of Kentucky v. Dennison, made use of language which would seem 
to justify the conclusion that the Governor of a State to whom a 
requisition is presented, demanding the return of an alleged fugi- 
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tive from justice, has only a ministerial duty to perform, and has 
no authority to look beyond the record. 24 Howard, 66. 

The words used by the court are very strong, and if they are 
to be taken without qualification, would seem to be conclusive. 
Yet it is entirely certain that notwithstanding that decision it has 
been the practice of the Governors of many States to look beyond 
the papers presented. It is clear that where a prisoner is held to 
answer a criminal charge, in the State where found, he will not 
be surrendered upon the demand of the executive authority of 
another State. This has always been the practice in Illinois, as 
well as in all other States so far as I know. But since the case of 
Kentucky v. Denmson, the Supreme Court of the United States 
itself has conclusively shown that the words used by the court, 
in the case last cited, are not to be taken without qualification. 
In Tailor v. Taintor (16 Wallace, p. 366) a peculiar state of facts 
was shown. One McGuire was indicted in Connecticut and gave 
bail. He then went to the State of New York, but was taken 
from there on a requisition from the Governor of Maine, and was 
imprisoned in the State. He did not appear to answer the in- 
dietment in Connecticut, and forfeited his recognizance. Judg- 
ment being given against his bondsmen, they carried the case to 
the Supreme Court of the United States, where the judgment was 
affirmed. In discussing the questions presented the court say: 

‘Had the facts been made known to the executive of New York 
in time it is to be presumed he would have ordered McGuire to 
be delivered to them (the bondsmen), and not the authority of 
Maine.”’ 

Again on page 374 the eourt say: ‘‘It is true the constitutional 
provision and the law of Congress under which the arrest and 
delivery were made are obligatory on every State, and a part of 
the law of every State. But the duty enjoined is several and not 
joint, and every Governor acts independently and for himself. 
There can be no joint demand or refusal. In the event of refusal, 
the State making the demand must submit. There is no alter- 
native. In the case of McGuire no impediment appeared to the 
Governor of New York, and he properly yielded obedience. The 
Governor of Connecticut, if applied to, might have rightfully 
postponed compliance. If advised in season he might have in- 
tervened and by a requisition have asserted the claim of Con- 
necticut. It would then have been for the Governor of New York 
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to decide between the conflicting demands. Whatever the decision, 
if the proceedings were regular, it would have been conclusive. 
There could have been no review and no inquiry going behind it.’’ 

It thus appears that the language used in Kentucky v. Denm- 
son is not unqualified, that an executive officer to whom a requisi- 
tion is presented may do something more than inquire into the 
regularity of the record, and that however regular the record 
there still may be impediments of which the executive of whom the 
demand is made must be the judge. I refer to this case, and to 
the practice in this and other States, for the purpose of showing 
that whether my duties be regarded as purely ministerial or quasi 
judicial, I am not only empowered, but required to consider cer- 
tain extraneous facts not appearing in the record presented to 
me.... 
All acts of Congress and all State statutes relating to the 
surrender of fugitives from justice as between the States are only 
intended to give effect to section 2 of article 4 of the Constitution 
of the United States. That section is as follows: 

‘“A person charged in any State with treason, felony or other 
crime, who shall flee from justice and be found in another State 
shall, on demand of the executive authority of the State from 
which he fled, be delivered up to be removed to the State having 
jurisdiction of the ecrime.’’ 

Now, it is certainly clear that under this provision two cir- 
cumstances must concur before any person can be lawfully ar- 
rested in one State and forcibly sent to another. He must be 
charged with treason, felony, or other crime, and he must be a 
fugitive from justice. Neither fact is sufficient without the other. 
It may be admitted that the certificate of the Governor of a State 
that a party has been charged with crime, when accompanied by 
a properly authenticated copy of the indictment or affidayit on 
which the prosecution is based, is conclusive proof of such fact. 
Under the Constitution the judicial records of each State are 
entitled to full faith and credit in all the other States. If the 
records so certified are regular upon their face, the executive of 
the State to whom the demand is made has clearly no right to 
go beyond the record and inquire whether the accused is guilty 
or innocent. The fact that the accused is charged with crime is 
thus conclusively established. But the second jurisdictional fact 
still remains to be established. 


The Federal Constitution does not prescribe the mode by which 
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it shall be made to appear that the accused has fled from justice; 
nor does it in terms declare who shall determine the question. 
No judicial tribunal is appointed to consider or pass upon the 
question. It is customary to allege in the requisition that the 
party named is a fugitive from justice, and to accompany the 
statement with an affidavit to that effect. But no law requires 
this course, nor is the legal force of such an affidavit in any way 
defined. The Governor issuing the requisition must determine 
that fact for himself in the first instance. It is not at all certain 
that a prosecution for perjury could be maintained if such affi- 
davit were false. In the absence of any counter evidence such 
an affidavit would ordinarily be sufficient no doubt, and would be 
satisfactory to the Governor on whom the demand was made. 
But is he concluded by such an affidavit? He does not know 
that it is true. Indeed, he may positively know that it is false. 
Can it be that as to a matter not established by a judicial record, 
the Governor on whom the demand is made is bound to accept 
prima facie evidence which he knows to be false, and disregard 
that which he knows to be true? 

After full deliberation I am satisfied that as to the fact of 
the accused being a fugitive from justice, each Governor must 
judge for himself. The fact is not determined by any judicial 
act or record, but is in pais purely.- Whether a person is charged 
with crime is another matter provable by records that import 
absolute verity, and therefore cannot be inquired into. But 
whether he has fled from the State wherein the charge was made 
is an open question for the determination of which the law has 
made no provision in terms. 

I, therefore, proceed with regard to this question upon that 
settled principle, that where the law imposes upon any officer 
the duty of performing any act upon the happening of any event 
or the proof made of any fact, and at the same time does not 
create any tribunal for the determination of the condition prece- 
dent, such officer is required to judge for himself... . 

I think it may be fairly held that the act of leaving the State 
of Pennsylvania shortly after the date of the alleged homicide 
was some evidence that Gaffigan and Merrick were fugitives from 
justice. That circumstance did not raise any very strong presump- 
tion, however, as there is no evidence that they concealed their 
destination or ever attempted to do so. It does not appear that 
they were ever even charged with the crime before leaving, the 
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indictment being found in March after they left, and so far as 
appears, no proceedings were even commenced before any magis- 
trate with a view to their arrest or detention. But granting that 
the single fact of their leaving the State soon after homicide is 
sufficient evidence that they were fugitives from justice, did that 
character always adhere to them? 

For nearly fourteen years they have been in frequent and open 
communication with their friends in the place where the crime 
is alleged to have been committed. During that long period their 
residence has been so generally known and so entirely unconcealed 
that the officers of justice could be ignorant of it only because 
they made no effort to find it out. I am aware that as against 
the crime of murder there is no limitation, but that is not the 
question. Does the character of a fugitive from justice once 
attaching to a man never leave him under any circumstances? 
Can he not purge that taint by showing himself for many years 
to all the world without disguise and allowing the ministers of 
justice all proper means of knowing his whereabouts and prose- 
cuting him if they so desire? Suppose these men had voluntarily 
visited the place where the crime is alleged to have been com- 
mitted, and after remaining there for a time had returned to 
Illinois, would they still be fugitives from justice? I think not. 
That character would have been thrown off. And if so, may not 
the same result arise from many years of publicity, free com- 
munication with friends, and the entire absence of concealment? 
Such a course is, in my opinion, equivalent to a voluntary return. 


In my opinion Gaffigan and Merrick are no longer fugitives 
from justice, if they ever were so. Had they concealed themselves, 
or had there been any difficulty in ascertaining where they were, 
upon due inquiry by the officers of justice, my conclusion would 
have been wholly different. But I believe a man may, by long 
years of good conduct, and by showing himself to the world with- 
out concealment, outlive the character of a fugitive from justice, 
more particularly where the ministers of justice charged with his 
apprehension practically abandon the charge against him for 
nearly half the period of human life. 

I do not deny that I have carefully considered not only the 
good character of Gaffigan and Merrick during the last fourteen 
years, but also the ties which they have formed in this State; I 
have a duty to perform toward the citizens of Illinois which no 
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law requires me to overlook. But I have allowed no consideration 
of private hardship to control my action, believing that my con- 
clusions are warranted by strict law. 

Believing, then, that neither positive law nor any considera- 
tions founded upon justice require the surrender of the men, I 
must respectfully refuse to comply with the requisition of the 
Governor of Pennsylvania. The warrant heretofore issued is re- 
voked and Gaffigan and Merrick ordered to be discharged. 

(Signed) S. M. Cunuiom, 
Governor. 


8. A Collective Naturalization Act 


The Fourteenth Amendment provides that ‘‘all persons 
born . . . in the United States, and subject to the jurisdic- 
tion thereof, are citizens of the United States and of the 
State wherein they reside.’’ In the case of Elk v. Wilkins, 
112 U.S. (1884), 94, the United States Supreme Court de- 
cided that Indians in their tribal state were not subject to 
the jurisdiction of the United States, being rather subject 
to the tribal authorities, and were therefore not American 
citizens. In 1924 the following act was passed conferring 
the rights of citizenship upon them. It is, incidentally, an 
excellent example of a well-drawn short statute. 


SOURCE—43 JU. S. Stat. at Large, 253. 


An Act to authorize the Secretary of the Interior to issue certifi- 
eates of citizenship to Indians. 

Be tt enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That all non- 
citizen Indians born within the territorial limits of the United 
States be, and they are hereby, declared to be citizens of the United 
States: Provided, That the granting of such citizenship shall not 
in any manner impair or otherwise effect the right of any Indian 


to tribal or other property. 
Freperick H. GmuEtTr 


Speaker of the House of 
Representatives. 
ALBERT B. CUMMINS 
Approved, June 2, 1924. President of the Senate, pro 
CALVIN COOLIDGE. tempore. 
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9. United States v. Wong Kim Ark: Chinese Citizenship 
Case 


The parents of Wong Kim Ark were subjects of the 
Emperor of China and had entered the United States before 
Chinese immigration was prohibited. They continued to 
reside in America, and in 1873 Wong was born in Chinatown 
in San Francisco. He lived all of his life in the United 
States, except for two brief visits to China. The first of 
these was in 1890, and when he returned the same year, he 
was admitted without question. Four years later he made 
a longer visit, returning the following year. Although he 
had not established a residence outside the United States, 
the collector of customs at the port of San Francisco re- 
fused to admit him. It was contended that he was a Chinese 
coolie, and therefore could not be admitted under the Act 
of 1888.1 Wong admitted that he was a Chinese laborer, 
but argued that since he was born in the United States, he 
was an American citizen and thus could not be deprived of 
the right to return to his native country. On these grounds, 
he applied to the District Court for a writ of habeas corpus 
which would order the collector to set him free in the 
United States. The District Court granted the writ, but 
the attorney for the United States appealed the case to 
the United States Supreme Court. 


SOURCE—United States v. Wong Kim Ark., 169 U. S. (1898), 649; 18 
8. Ct, 456; 42 L. Ed., 890. 


MR. JUSTICE GRAY. . . 

The question presented by the record is whether a child born 
in the United States, of parents of Chinese descent, who, at the 
time of his birth, are subjects of the Emperor of China, but have 
a permanent domicile and residence in the United States, and 
are there carrying on business, and not employed in any diplo- 
matic or official capacity under the Emperor of China, becomes 
at the time of his birth a citizen of the United States, by virtue 
of the first clause of the Fourteenth Amendment of the Constitu- 
tion, ‘‘ All persons born or naturalized in the United States, and 

125 U. S. Stat. at Large, 476. 
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subject to the jurisdiction thereof, are citizens of the United States 
and of the State wherein they reside.’’ 

In construing any act of legislation, whether a statute enacted 
by the legislature, or a constitution established by the people as 
the supreme law of the land, regard is to be had, not only to all 
parts of the act itself, and of any former act of the same law- 
making power, of which the act in question is an amendment; but 
also to the condition, and to the history, of the law as previously 
existing, and in the light of which the new act must be read and 
interpreted. ... 

The fundamental principle of the common law with regard to 
English nationality was birth within the allegiance, also called 
“‘ligealty,’’ ‘‘obedience,’’ ‘‘faith’’ or ‘‘power,’’ of the King. The 
principle embraced all persons born within the King’s allegiance 
and subject to his protection. Such allegiance and protection were 
mutual—as expressed in the maxim, protectio trahit subjectionem, 
et subjectio protectionem—and were not restricted to natural- 
born subjects and naturalized subjects, or to those who had taken 
an oath of allegiance; but were predicable of aliens in amity, 
so long as they were within the kingdom. Children, born in 
England, of such aliens, were therefore natural-born subjects. 
But the children, born within the realm, of foreign ambassadors, 
or the children of alien enemies, born during and within their 
hostile occupation of part of the King’s dominions, were not 
natural-born subjects, because not born within the allegiance, the 
obedience, or the power, or, as would be said at this day, within 
the jurisdiction, of the King. 

This fundamental principle, with these qualifications or ex- 
planations of it, was clearly, though quaintly, stated in the lead- 
ing case, known as Calvin’s Case, or the Case of the Postnati, 
decided in 1608, after a hearing in the Exchequer Chamber before 
the Lord Chancelor and all the Judges of England, and reported 
by Lord Coke and by Lord Ellesmere. Calvin’s Case, 7 Rep. 1, 
4b-6a, 18a, 18b; Ellesmere, on Postnati, 62-64; 8S. C., 2 Howell’s 
State Trials, 559, 607, 613-617, 639, 640, 659, 679. 

The English authorities ever since are to the like effect. Co. 
Lit. 8a, 128); Lord Hale, in Hargrave’s Law Tracts, 210, and 
in 1 Hale P. C. 61, 62; 1 Bl. Com. 366, 369, 370, 374; 4 BI. 
Com. 74, 92; Lord Kenyon, in Doe v. Jones, 4 T. R. 300, 308; 
Cockburn on Nationality, 7; Dicey Conflict of Laws, pp. 173-177, 
(cl See 
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It thus clearly appears that by the law of England for the last 
three centuries, beginning before the settlement of this country, 
and continuing to the present day, aliens, while residing in the 
dominions possessed by the Crown of England, were within the 
allegiance, the obedience, the faith or loyalty, the protection, the 
power, the jurisdiction, of the English Sovereign; and therefore 
every child born in England of alien parents was a natural-born 
subject, unless the child of an ambassador or other diplomatic 
agent of a foreign State, or of an alien enemy in hostile occupa- 
tion of the place where the child was born. 

The same rule was in force in all the English Colonies upon 
this continent down to the time of the Declaration of Independence, 
and in the United States afterwards, and continued to prevail 
under the Constitution as originally established. .. . 

It was contended by one of the learned counsel for the United 
States, that the rule of the Roman law, by which the citizenship 
of the child followed that of the parent, was the true rule of in- 
ternational law, as now recognized in most civilized countries, 
and had superseded the rule of the common law, depending on 
birth within the realm, originally founded on feudal considera- 
tions. 

But at the time of the adoption of the Constitution of the 
United States in 1789, and long before, it would seem to have keen . 
the rule in Europe generally, as it certainly was in France, that, 
as said by Pothier, ‘‘citizens, true and native-born citizens, are 
those who are born within the extent of the dominion of France,’’ 
and ‘‘mere birth within the realm gives the rights of a native-born 
citizen, independently of the origin of the father or mother, and 
of their domicile;’’ and children born in a foreign country, of 
a French father who had not established his domicile there nor 
given up the intention of returning, were also deemed French- 
men, as Laurent says, by ‘‘a favor, a sort of fiction,’’ and Calvo, 
‘“by a sort of fiction of exterritoriality, considered as born in 
France, and therefore invested with French nationality.” ... 
The Code Napoleon of 1807 changed the law of France, and 
adopted, instead of the rule of country of birth, jus soli, the rule 
of descent or blood, jus sanguinis, as the leading principle. . 

The later modifications of the rule in Europe rest upon the 
constitutions, laws or ordinances of the various countries, and 
have no important bearing upon the interpretation and effect of 
the Constitution of the United States... . 
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There is, therefore, little ground for the theory that, at the 
time of the adoption of the Fourteenth Amendment of the Consti- 
tution of the United States, there was any settled and definite 
rule of international law, generally recognized by civilized nations, 
inconsistent with the ancient rule of citizenship by birth within 
the dominion. 

Nor can it be doubted that it is the inherent right of every 
independent nation to determine for itself, and according to its 
own constitution and laws, what classes of persons shall be en- 
titled to its citizenship. 

Both in England and in the United States, indeed, statutes 
have been passed, at various times, enacting that certain issue born 
abroad of English subjects, or of American citizens, respectively, 
should inherit to some extent at least, the rights of their parents. 
But those statutes applied only to cases coming within their pur- 
port; and they have never -been considered, in either country, 
as affecting the citizenship of persons born within its dominion. 


The first section of the Fourteenth Amendment of the Consti- 
tution begins with the words, ‘‘All persons born or naturalized 
in the United States, and subject to the jurisdiction thereof, are 
citizens of the United States and of the State wherein they re- 
side.’? As appears upon the face of the amendment, as well as 
from the history of the times, this was not intended to impose 
any new restrictions upon citizenship, or to prevent any persons 
from becoming citizens by the fact of birth within the United 
States, who would thereby have become citizens according to the 
law existing before its adoption. It is declaratory in form, and 
enabling and extending in effect. Its main purpose doubtless was, 
as has been often recognized by this court, to establish the citizen- 
ship of free negroes, which had been denied in the opinion de- 
livered by Chief Justice Taney in Dred Scott v. Sandford (1857) 
19 How. 393; and to put it beyond doubt that all blacks, as well 
as whites, born or naturalized within the jurisdiction of the United 
States, are citizens of the United States... . But the opening 
words, ‘‘ All persons born,’’ are general, not to say universal, re- 
stricted only by place and jurisdiction, and not by color or race— 
as was clearly recognized in all the opinions delivered in The 
Slaughterhouse Cases, [16 Wall. (U. S. 1873) 36]... . 

The real object of the Fourteenth Amendment of the Consti- 
tution, in qualifying the words, ‘‘ All persons born in the United 
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States,’’ by the addition, ‘‘and subject to the jurisdiction there- 
of,’? would appear to have been to exclude, by the fewest and 
fittest words, (besides children of members of the Indian tribes, 
standing in a peculiar relation to the National Government, un- 
known to the common law,) the two classes of cases—children 
born of alien enemies in hostile occupation, and children of diplo- 
matic representatives of a foreign State—both of which, as has 
already been shown, by the law of England, and by our own law, 
from the time of the first settlement of the English colonies in 
America, had been recognized exceptions to the fundamental rule 
of citizenship by birth within the country. Calvin’s Case, T Rep. 
1, 18); Cockburn on Nationality, 7; Dicey Conflict of Laws, 177; 
Inglis v. Sailors’ Snug Harbor, 3 Pet. 99, 155; 2 Kent Com. 
SORA Sx 

The foregoing considerations and authorities irresistibly lead 
us to these conclusions: The Fourteenth Amendment affirms the 
ancient and fundamental rule of citizenship by birth within the 
territory, in the allegiance and. under the protection of the country, 
including all children here born of resident aliens, with the excep- 
tions or qualifications (as old as the rule itself) of children of 
foreign sovereigns or their ministers, or born on foreign public 
ships, or of enemies within and during a hostile occupation of 
part of our territory, and with the single additional exception of 
children of members of the Indian tribes owing direct allegiance 
to their several tribes. The Amendment, in clear words and in 
manifest intent, includes the children born, within the territory 
of the United States, of all other persons, of whatever race or 
color, domiciled within the United States. Every citizen or sub- 
ject of another country, while domiciled here, is within the al- 
legiance and the protection, and consequently subject to the juris- 
diction, of the United States. His allegiance to the United States 
is direct and immediate, and, although but local and temporary, 
continuing only so long as he remain within our territory, is yet, 
in the words of Lord Coke in Calvin’s Case, 7 Rep. 6a, ‘‘strong 
enough to make a natural subject, for if he hath issue here, that 
issue is a natural-born subject;’’ and his child, as said by Mr. 
Binney in his essay before quoted, ‘‘if born in the country, is as 
much a citizen as the natural-born child of a citizen, and by opera- 
tion of the same principle.’’ It can hardly be denied that an alien 
is completely subject to the political jurisdiction of the country 
in which he resides—seeing that, as said by Mr. Webster, when 
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Secretary of State, in his Report to the President on Thrasher’s 
Case in 1851, and since repeated by this court, ‘‘independently of 
a residence with intention to continue such residence; indepen- 
dently of any domiciliation; independently of the taking of any 
oath of allegiance or of renouncing any former allegiance, it is 
well known that, by the public law, an alien, or a stranger born, 
for so long a time as he continues within the dominions of a 
foreign government, owes obedience to the laws of that govern- 
ment, and may be punished for treason, or other crimes, as a 
native-born subject might be, unless his case is varied by some 
treaty stipulations.’’ Ex. Doc. H. R. No. 10, Ist sess. 32d Con- 
gress, p. 4; 6 Webster’s Works, 526; United States v. Carlisle, 16 
Wall. 147, 155; Calvin’s Case, T Rep. 6a; Ellesmere on Postnati, 
63; 1 Hale P. C. 62; 4 Bl. Com. 74, 92. ... 

It is true that Chinese persons born in China cannot be natural- 
ized, like other aliens, by proceedings under the naturalization 
laws. But this is for want of any statute or treaty authorizing 
or permitting such naturalization, as will appear by tracing the 
history of the statutes, treaties and decisions upon that subject— 
always bearing in mind that statutes enacted by Congress, as well 
as treaties made by the President and Senate, must yield to the 
paramount and supreme law of the Constitution. .... 

The power of naturalization, vested in Congress by the Con- 
stitution, is a power to confer citizenship, not a power to take it 
away. ... Congress having no power to abridge the rights con- 
ferred by the Constitution upon those who have become naturalized 
citizens by virtue of acts of Congress, a fortiort no act or omission 
of Congress, as to providing for the naturalization of parents 
or children of a particular race, can affect citizenship acquired as 
a birthright, by virtue of the Constitution itself, without any aid 
of legislation. The Fourteenth Amendment, while it leaves the 
power, where it was before, in Congress, to regulate naturalization, 
has conferred no authority upon Congress to restrict the effect of 
birth, declared by the Constitution to constitute a sufficient and 
complete right to citizenship... . 

Upon the facts agreed in this case, the American citizenship 
which Wong Kim Ark acquired by birth within the United States 
has not been lost or taken away by anything happening since his 
birth... . Order affirmed. 

[Fuller, C. J. and Harlan, J. dissent. | 


The case in the reports is entitled Carlisle v. United States.—rpIToR. 
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10. The Nineteenth Amendment 


The ‘‘Susan B. Anthony’? Amendment! providing for 
equality of suffrage between men and women was long an 
objective for a large number of civic and women’s organ- 
izations, but it did not become a part of the Constitution 
until 1920. As was the case with all other federal amend- 
ments, it was proposed by a joint resolution of Congress 
passed by a two-thirds majority in both Houses. The 
amendment as thus proposed was then sent to the state 
legislatures for ratification. Congress did not pass the joint 
resolution until May, 1919, and by that time most of the 
state legislatures had adjourned for the biennium. Unless 
a considerable number of the governors called special ses- 
sions for the purpose, there seemed little possibility that 
the amendment could be ratified in time to permit women 
to vote in the presidential election of 1920. Many of the 
governors acceded to the popular demand and special ses- 
sions were called. One of the states in which this was done, 
i.e., Tennessee, was the thirty-sixth to give its assent to the 
amendment. Here the resolution of ratification was passed 
without a vote to spare, and then only by a parliamentary 
stratagem not entirely devoid of dramatic elements. There- 
upon, on August 26, 1920, the Secretary of State officially 
proclaimed the amendment to be part of the Constitution. 

The following documents give the ratification resolution 
of Tennessee and the official proclamation of Secretary 
Colby. Each of these documents contains the joint resolu- 
tion of Congress proposing the amendment to the states. 


SOURCES—A. Senate Joint Resolution, No. 1. Tennessee Session Laws, 
1920 (Extraordinary Session), p. 103. 


B. 41 U. S. Stat. at Large, 18238. 


A. Ratification Resolution 


A Joint Resolution ratifying a proposed amendment to the 
Constitution of the United States, providing that the right of 
citizens of the United States to vote shall not be denied or abridged 


1So-called because it was drafted, in substantially the form in which it 
was finally passed, by Susan B. Anthony in 1875. 
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by the United States or by any state on account of sex, and pro- 
viding further that Congress shall have power to enforce this 
article by appropriate legislation. 

WHEREAS, both Houses of the Sixty-sixth Congress of the United 
States of America, at. its first session, by a constitutional majority 
of two-thirds thereof, passed a resolution submitting to the several 
States a proposition to amend the Constitution of the United 
States, a certified copy of which has been received by the Governor 
of the State of Tennessee, from the Secretary of State of the 
United States, as required by law, and by him transmitted to this 
General Assembly, the same being in the following words, to-wit: 

Sixty-sixth Congress of the United States of America. 
At the first session. 

Begun and held at the City of Washington on Monday, the 
nineteenth day of May, One Thousand Nine Hundred and Nine- 
teen. 


JOINT RESOLUTION 


Proposing an amendment to the Constitution extending the 
right of suffrage to women. 

Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of 
each House concurring therein), That the following article is 
proposed as an amendment to the Constitution, which shall be 
valid to all intents and purposes as a part of the Constitution 
when ratified by the legislatures of three-fourths of the several 
States. 


Article — 


“‘The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any State on 
account of sex. 

“‘Congress shall have power to enforce this Article by ap- 


propriate legislation.’’ 
F, H, GILLETTE, 


Speaker of the House of Representatwwes. 
THOS. R. MARSHALL, 
Vice President of the United States and President of the Senate. 


Be it resolved by the Senate of the State of Tennessee, the 
House of Representatives concurring, That said proposed amend- 
ment to the Constitution of the United States of America be and 
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the same is hereby ratified by the General Assembly of the State 
of Tennessee. 

Be it further resolved, That certified copies of the foregoing 
preamble and joint resolution be forwarded by the Governor of 
the State of Tennessee to the President of the United States, to 
the Secretary of the State of the United States at Washington, 
District of Columbia, to the President of the Senate of the United 
States, and to the Speaker of the House of Representatives of the 
United States. 


Adopted August 18, 1920. 
ANDREW L. TODD, 


Speaker of the Senate. 
W. M. CARTER, 
Speaker of the House of Representatives. 


B. Proclamation of the Secretary of State 


BAINBRIDGE COLBY, 
SECRETARY OF STATE OF THE UNITED STATES oF AMERICA. 


TO ALL TO WHOM THESE PRESENTS SHALL COME, 
GREETING: 

KNOW YH, That the Congress of the United States at the 
first session, sixty-sixth Congress begun at Washington on the 
nineteenth day of May in the year one thousand nine hundred and 
nineteen, passed a Resolution as follows: to wit— 


JOINT RESOLUTION 


Proposing an amendment to the Constitution extending the right 
of suffrage to women. 


Resolved by the Senate and House of Representatives of the 
United States of America in Congress assembled (two-thirds of 
each House concurring therein), That the following article is pro- 
posed as an amendment to the Constitution, which shall be valid 
to all intents and purposes as part of the Constitution when ratified 
by the legislatures of three-fourths of the several States. 


“Article —. 


“‘The right of citizens of the United States to vote shall not 
be denied or abridged by the United States or by any State on 
account of sex. 
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‘Congress shall have power to enforce this article by ap- 
propriate legislation.’’ 

And, further, that it appears from official documents on file 
in the Department of State that the Amendment to the Constitu- 
tion of the United States proposed as aforesaid has been ratified 
by the Legislatures of the States of Arizona, Arkansas, California, 
Colorado, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, Maine, 
Massachusetts, Michigan, Minnesota, Missouri, Montana, Nebraska, 
Nevada, New Hampshire, New Jersey, New Mexico, North Dakota, 
New York, Ohio, Oklahoma, Oregon, Pennsylvania, Rhode Island, 
South Dakota, Tennessee, Texas, Utah, Washington, West Virginia, 
Wisconsin and Wyoming. 

And, further, that the States whose Legislatures have so ratified 
the said proposed Amendment, constitute three-fourths of the 
whole number of States in the United States. 

NOW, therefore, be it known that I, Bainbridge Colby, Secre- 
tary of State of the United States, by virtue and in pursuance of 
Section 205 of the Revised Statutes of the United States, do hereby 
certify that the Amendment aforesaid has become valid to all in- 
tents and purposes as a part of the Constitution of the United 
States. 

IN TESTIMONY WHEREOF, I have hereunto set my hand 
and caused the seal of the Department of State to be affixed. 

Done at the City cf Washington, this 26th day of August, in 

the year of our Lord one thousand nine hundred 
and twenty. 


[SEAL. } 
BAINBRIDGE COLBY. 


11. Proposed Amendments to the Constitution of the 
United States 


A large number of proposals for amendments are pre- 
sented at almost every session of Congress. Many of these 
get no further than a committee pigeon-hole, but a few 
secure extensive committee hearings, and one or two are 
usually reported to the House or Senate for further con- 
sideration. During the Sixty-eighth Congress (Dec. 3, 
1923, to Mar. 4, 1925) a number of unusually important 
amendments were presented. Some of these are given in 
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the following pages. They illustrate the nature of the cur- 
rent proposals for changing the fundamental law of the 
United States, as well as the steps through which each 
amendment must go. Some of the following proposals 
failed to leave the hands of the committees to which they 
were first referred; one was reported out of committee with 
amendments; another: passed the Senate, but was still in 
the hands of the House committee when the session ended; 
and one passed both houses of Congress and is now before 
the states for ratification. 


SOURCES—A. Child Labor Amendment. 43 U. 8. Stat. at Large, 670. 


B. Amendment Changing the Sessions of Congress. Senate 
Joint Resolution, 22, 1st Session, 68th Congress, as amended 
by the House Committee on Election of the President. Fur- 
nished through the courtesy of Senator George W. Norris 
and Hon. H. B. White. 

C. Uniform Marriage and Divorce Amendment. Senate Joint 
Resolution, 5, and House Joint Resolution, 6, 1st Session, 
68th Congress. Furnished through the courtesy of Senator 
Arthur Capper and Hon. L. W. Fairfield. 


D. Equal Rights Amendment. Senate Joint Resolution, 21, and 
House Joint Resolution, 75, 1st Session, 68th Congress. Fur- 
nished through the courtesy of Senator Charles Curtis arid 
Hon. D. R. Anthony, Jr. 

E. Amendment to the Amendment Article. Senate Joint Reso- 
lution, 109, 1st Session, 68th Congress, Furnished through 
the courtesy of Senator James W. Wadsworth. 

F¥. Amendment Prohibiting the Issuance of Tax-exempt Securi- 
ties. House Joint Resolution, 315. Furnished through the 
courtesy of Hon. W. R. Green. 


A. Child Labor Amendment. 


‘‘Section 1. The Congress shall have power to limit, regulate, 
and prohibit the labor of persons under eighteen years of age. 
“Section 2. The power of the several States is unimpaired 


1This amendment passed each house of Congress by a two-thirds vote and 
was deposited in the Department of State, June 4, 1924. 

It has been ratified (March, 1925) by legislative action in the following 
states: Arkansas, Arizona, California, Wisconsin. 

Both houses of the state legislature have rejected it in the following 
states: Connecticut, Delaware, Florida, Georgia, Indiana, Kansas, Maine, 
Massachusetts, Minnesota, Missouri, Nebraska, New Hampshire, North Caro- 
lina, Pennsylvania, South Carolina, South Dakota, Tennessee, Texas, Utah, 
Vermont, Washington, West Virginia. 

One house of the state legislature has rejected it in the following states: 
Idaho, Louisiana, Michigan, Nevada, North Dakota, Ohio, Oklahoma, Oregon. 

Information furnished through the courtesy of Agnes E. Benedict, Research 
Department, National Child Labor Committee. 
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by this article except that the operation of State laws shall be 
suspended to the extent necessary to give effect to legislation en- 
acted by the Congress.’’ 


B. Amendment Changing the Sessions of Congress. 


“‘Section 1. The terms of the President and Vice President 
shall end at noon on the twenty-fourth day of January, and the 
terms of Senators and Representatives at noon on the fourth day 
of January, of the years in which such terms would have ended 
if this article had not been ratified; and the terms of their suc- 
cessors shall then begin. 

““SEcTION 2. The Congress shall assemble at least once in every 
year, and such meeting shall be on the fourth day of January, 
unless they shall by law appoint a different day. 

‘‘Section 3. If the House of Representatives has not chosen 
a President, whenever the right of choice devolves upon them, 
before the time fixed for the beginning of his term, then the Vice 
President chosen for the same term shall act as President until 
the House of Representatives chooses a President; and the Con- 
gress may by law provide for the case where the Vice President 
has not been chosen before the time fixed for the beginning of his 
term, declaring what officer shall then act as President, and such 
officer shall act accordingly until the House of Representatives 
chooses a President, or until the Senate chooses a Vice President. 

“‘Section 4. Sections 1 and 2 shall take effect on the thirtieth 
day of November following the ratification of this article.’’ 


C. Umform Marriage and Divorce Amendment.’ 


‘“The Congress shall have power to make laws, which shall be 
uniform throughout the United States, on marriage and divorce, 


1A similar amendment to the one here given was introduced by Senator 
Norris. It passed the Senate by a two-thirds vote on March 14, 1924, and the 
House of Representatives referred it to the Committee on Election of the 
President. This committee reported the amendment here given as a substitute 
for the Senate resolution. In part this substitute was accepted by Senator 
Norris, but it never came to a vote due to the pressure of other business. 

2This amendment was introduced in identical form by Senator Capper 
and Mr. Fairfield in the first Session of the 68th Congress. Neither resolution 
has been reported out of committee, but on January 11, 1924, the sub-com- 
mittee of the Senate Committee on the Judiciary held a hearing on it. 
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the legitimation of children, and the care and custody of children 
affected by annulment of marriage or by divorce.”’ 


D. Equal Rights Amendments 


‘‘Men and women shall have equal rights throughout the 
United States and every place subject to its jurisdiction. 

‘‘Congress shall have power to enforce this article by appro- 
priate legislation.’’ 


E. Amendment to the Amendment Article.? 


‘‘The Congress, whenever two-thirds of both Houses shall deem 
it necessary, shall propose amendments to this Constitution, or, 
upon the application of two-thirds of the legislatures of the several 
States, shall call a convention for proposing amendments, which, 
in either case, shall be valid to all intents and purposes, as a part 
of this Constitution when ratified by three-fourths of the several 
States either through their conventions elected by the people for 
that purpose or through the direct vote of their people at elections 
to be held under the authority of the respective States, reserving 
also to the States respectively the selection of either mode of rati- 
fication, and the authentication of the action taken, and until three- 
fourths of the States shall have ratified or more than one-fourth 
of the States shall have rejected a proposed amendment, any State 
may by the same mode selected change its vote: Provided, That 
if at any time more than one-fourth of the States have rejected 
the proposed amendment, said rejection shall be final and further 
consideration thereof by the States shall cease: Provided further, 
That any amendment proposed hereunder shall be inoperative 
unless it shall have been ratified as an amendment to the Consti- 
tution as provided in the Constitution within eight years from the 
date of submission thereof to the States by the Congress: Provided 
further, That no State, without its consent, shall be deprived of its 
equal suffrage in the Senate.’’ 


*This amendment was introduced in identical form by Senator Curtis and 
Mr. Anthony in the first Session of the 68th Congress. Neither resolution 
has been reported out of committee. 

4This amendment was introduced in somewhat different form by Senator 
Wadsworth on December 6, 1923. It was referred to the Committee on Judi- 
ciary and was reported with amendments. Senator Wadsworth then intro- 
duced the resolution here given as a substitute to cover the amendments pro- 
posed to the original. 
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F. Amendment Prohibiting the Issuance of Tax-exempt 
Securities.+ 


“‘Section 1. The United States shall have power to lay and 
collect taxes on income derived from securities issued after the 
ratification of this article by or under the authority of any State, 
but without discrimination against income derived from such se- 
curities and in favor of income derived from securities issued after 
the ratification of this article by or under the authority of the 
United States or any other State. 

‘‘SecTion 2. Each State shall have power to lay and collect 
taxes on income derived by its residents from securities issued after 
the ratification of this article by or under the authority of the 
United States, but without discrimination against income derived 
from such securities and in favor of income derived from securities 
issued after the ratification of this article by or under the authority 
of such State.’’ 

1+This amendment was introduced into the House of Representatives on 


January 3, 1925, by Mr. Green, and was referred to the Committee on Ways 
and Means. It was not reported during the sessions of the 68th Congress. 


Past II 
THE NATIONAL GOVERNMENT 


12. The Presidential Succession Act of 1886 


Tur Constitution provides that the Vice-President shall 
assume the duties of the chief executive if that official dies, 
resigns, is removed, or for any other reason is unable to 
serve; but it was left to Congress to provide for the con- 
tingency that would arise if both the President and Vice- 
President were unable to serve. As early as 1792 Congress 
recognized the need of legislation in this respect and 
enacted that the succession should pass, in order, to the 
President pro tempore of the Senate and the Speaker of 
the House of Representatives. It was soon evident that 
this arrangement was not the best; but the dramatic inci- 
dents of 1880-90 were required to bring its defects clearly 
home to the people. 

In the autumn of 1881, before Congress had met, and 
therefore before a President pro-tempore of the Senate or 
a Speaker of the House could be elected, President Garfield 
was assassinated and the duties of the office were assumed 
by Vice-President Arthur. Again, in 1885 Vice-President 
Hendricks died before the convening of Congress, and hence 
before a successor to the presidency could be named. Had 
Vice-President Arthur or President Cleveland died before 
Congress assembled, the country would have been without 
a legally chosen chief executive. Indeed, had President 
Cleveland died after Congress convened, he would have 
been succeeded by a man of a different party, since the 
Senate was Republican. This would have meant a reversal 
of executive policy, dictated by mere chance. With a view 
to preventing the recurrence of risks like these, Congress, 
in 1886, passed the Presidential Succession Act, still in 
effect, and quoted below: 

70 
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An act to provide for the performance of the duties of the 
office of President in case of the removal, death, resignation, or 
inability both of the President and Vice-President. 

Be wt enacted by the Senate and House of Representatives of 
the Umted States of America in Congress assembled, That in case 
of removal, death, resignation, or inability of both the President 
and Vice-President of the United States, the Secretary of State, 
or if there be none, or in case of his removal, death, resignation, 
or inability, then the Secretary of the Treasury, or if there be 
none, or in case of his removal, death, resignation, or inability, 
then the Secretary of War, or if there be none, or in case of his 
removal, death, resignation, or inability, then the Attorney-Gen- 
eral, or if there be none, or in case of his removal, death, resigna- 
tion, or inability, then the Postmaster-General, or if there be none, 
or in case of his removal, death, resignation, or inability, then 
the Secretary of the Navy, or if there be none, or in case of his 
removal, death, resignation, or inability, then the Secretary of 
the Interior, shall act as President until the disability of the Presi- 
dent or Vice-President is removed or a President shall be elected: 
Provided, That whenever the powers and duties of the office of 
President of the United States shall devolve upon any of the 
persons named herein, if Congress be not then in session, or if it 
would not meet in accordance with law within twenty days there- 
after, it shall be the duty of the person upon whom said powers 
and duties shall devolve to issue a proclamation convening Con- 
gress in extraordinary session, giving twenty days’ notice of the 
time of meeting. 

Sec. 2. That the preceding section shall only be held to de- 
seribe and apply to such officers as shall have been appointed by 
the advice and consent of the Senate to the officers therein named, 
and such as are eligible to the office of President under the Con- 
stitution, and not under impeachment by the House of Represen- 
tatives of the United States at the time the powers and duties of 
the office shall devolve upon them respectively. 

Src. 3. That sections one hundred and forty-six, one hundred 
and forty-seven, one hundred and forty-eight, one hundred and 
forty-nine, and one hundred and fifty of the Revised Statutes are 
hereby repealed. 

Approved, January 19, 1886. 
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13, Call for a Republican Nationa! Convention (1924) 


The Republican National Committee met in Washing- 
ton, D. C., December 12, 1923, to make formal arrangements 
for the convention to be held six months later. After hav- 
ing accepted the invitation of Cleveland, Ohio, to meet 
there, the Committee’ issued the formal call for the election 
of delegates. The call for the national convention is, first 
of all, a signal for the opening of the presidential primary 
campaigns. Political fence-building and wire-pulling have 
usually been in progress for several months, but the embers 
of ambition which heretofore have been kept carefully cov- 
ered now suddenly burst into full blaze. One after another, 
aspirants for the presidential nomination of the party 
openly declare themselves contestants, and the presidential 
campaign starts in earnest. 

But the call for the convention is more than the starting 
pistol of the presidential race; it frequently determines the 
conditions under which the race will be run. The number 
of delegates to be allotted to each state, the rules under 
which they will be chosen, the method of settling contests 
for seats, and even the manner by which the temporary roll 
of the convention is to be made up, may be set forth in the 
document. The Call for the Republican National Conven- 
tion of 1924 is unusually important, for it specified a de- 
parture from the methods of apportionment laid down by 
the two preceding conventions and gave the southern states 
a considerable increase in representation. Although this 
feature evoked much criticism at the time, no serious 
attempt was made to have the convention provide a 
different apportionment for 1928, 


SOURCE—G. L. Hart (Reporter), Official Report of the Proceedings of the 
Highteenth Republican National Convention Held in Cleveland, Ohio, 
June 10, 11, and 12, 1924 (New York, 1924), 10-15. 

To the Republican Voters of the United States: 


In pursuance of the rules adopted by the Republican National 
Convention of 1920, the Republican National Committee directs 
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that a National Convention of delegated representatives of the 
Republican Party be held in the City of Cleveland, in the State 
of Ohio, at eleven o’clock, a.m., on Tuesday, the 10th day of June, 
1924, for the purpose of nominating candidates for President and 
Vice-President, to be voted for at the Presidential Election on 
Tuesday, November 4, 1924, and for the transaction of such other 
business as may properly come before it. 

The voters of the several States and of Alaska, Hawaii, Porto 
Rico, the Philippine Islands and the District of Columbia who 
are in accord with the principles of the Republican Party, believe 
in its declaration of policies, and are in sympathy with its aims 
and purposes, are cordially invited to unite under this eall in 
the selection of Delegates to said Convention. 

Said National Convention shall consist of 


(a) Delegates at Large 


1. Four Delegates-at-Large from each State. 

2. Two additional Delegates-at-Large for each Representative- 
at-large in Congress from each State. 

3. Two Delegates-at-Large each for Alaska, District of Colum- 
bia, Porto Rico, Hawaii, and the Philippine Islands. 

4, Three additional Delegates-at-Large from each State cast- 
ing its electoral vote, or a majority thereof, for the Republican 
nominee for President in the last preceding Presidential election. 


(b) District Delegates 


_ 1. One District Delegate from each Congressional District. 

2. One additional District Delegate from each Congressional 
District casting 10,000 votes or more for any Republican elector 
in the last preceding Presidential election or for the Republican 
nominee for Congress in the last preceding Congressional election. 


(ec) Alternate Delegates 


One Alternate Delegate to each Delegate to the National Con- 
vention. 


DELEGATES SHALL BE ELECTED UNDER THE FoLLowi1ne RuuEs: 


First: Only legal and qualified voters shall participate in a 
Republican primary, caucus, mass meeting, or mass convention, 
held for the purpose of selecting delegates to be elected as dele- 
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gates to County, District or State Convention, and only such legal 
and qualified voters shall be elected as delegates to County, Dis- 
trict and State Conventions. 

Second: State and District Conventions shall be composed of 
delegates who are legal and qualified voters. Such delegates shall 
be apportioned among the counties, parishes and cities of the 
State or District, having regard to the Republican vote therein. 

Third: Delegates ahd Alternates to the National Convention 
shall be duly qualified voters of their respective States and Ter- 
ritories, and in the case of the District of Columbia, residents 
therein. 

Delegates-at-Large and their Alternates, and Delegates from 
Congressional Districts and their Alternates, shall be elected in 
the following manner: 

(1) By primary election, in accordance with the laws of the 
State in which the election occurs, in such States as require 
by law the election of Delegates to National Convention of poli- 
tical parties by direct primaries; provided, that in any State 
in which Republican representation upon the board of judges or 
inspectors of elections for such primary election is denied by 
law, Delegates and Alternates shall be elected as hereinafter 
provided. 

(2) By Congressional or State Conventions, as the case may 
be, to be called by the Congressional or State Committees, re- 
spectively. Notice of the call for any such convention shall be 
published in a newspaper or newspapers of general circulation 
in the District or State, as the case may be, not less than fifteen 
days prior to date of said Convention. 

(3) Provided, however, that in selecting Delegates and Al- 
ternates to the National Convention, no State law shall be ob- 
served which hinders abridges or denies to any citizen of the 
United States eligible under the United States Constitution to the 
office of President or Vice-President the right or privilege of 
being a candidate under such state law for the nomination for 
President or Vice-President; or which authorizes the election of 
a number of Delegates or Alternates from any State to the 
National Convention different from that fixed in this call. 

In a Congressional District where there is no Republican Con- 
gressional Committee, the Republican State Committee shall issue 
the call and make said publication. 

All Delegates from any State may, however, be chosen from 
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the State at large, in the event that the laws of the State in which 
the election occurs so provide. 

Alternate Delegates shall be elected to said National Conven- 
tion for each unit of representation equal in number to the number 
of Delegates elected therein and shall be chosen in the same 
manner and at the same time the Delegates are chosen; provided, 
however, that if the law of any State shall prescribe the method 
of choosing Alternates, they shall be chosen in accordance with 
the provisions of the law of the State in which the election occurs. 

The election of Delegates and Alternates from Alaska, Hawaii, 
Porto Rico, the Philippine Islands and the District of Columbia 
shall be held under the direction of the respective recognized 
Republican Central Committee or governing committee therein, 
in conformity with the resolution this date adopted by the Na- 
tional Committee, copies of which resolution will be furnished 
to the governing committee of the Republican Party in each of 
such units of representation by the Secretary of the National 
Committee. 

All Delegates or Alternates shall be elected not earlier than 
thirty days after the date of this call and not later than thirty 
days before the date of the meeting of said Republican National 
Convention unless otherwise provided by the laws of the State 
in which the election occurs. 

No Delegates or Alternates shall be deemed eligible to parti- 
cipate in any convention to elect Delegates to said National Con- 
vention who were elected prior to the date of this call. 

The credentials of each Delegate and Alternate elected must 
be forwarded to the Secretary of the Republican National Com- 
mittee at the office of the National Committee, Munsey Building, 
Washington, D. C., at least twenty days before the said 10th day 
of June, 1924, for use in making up the temporary roll of the 
Convention; except in the case of Delegates or Alternates elected 
at a time or times in accordance with the laws of the State in 
which the election occurs, rendering impossible the filing of cre- 
dentials within the time above specified. 

All notices of contests shall be forwarded in the same manner 
and within the same time limit. When more than the authorized 
number of Delegates or Alternates from any State, Territory or 
Territorial possession are reported to the Secretary of the Na- 
tional Committee, a contest shall be deemed to exist and the 
Secretary shall notify the several claimants so reported and shall 
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submit all such credentials and claims to the whole Committee 
for decision as to which claimants reported shall be placed on the 
temporary roll of the Convention; provided, however, that the 
names of Delegates and Alternates presenting certificates of elec- 
tion from the canvassing board or officer created or designated 
by the law of the State in which the election occurs, to canvass 
the returns and issue certificates of election to Delegates to Na- 
tional Conventions of political parties in a primary election, shall 
be placed upon the temporary roll of the Convention by the 
National Committee. 

All notices of contests shall be submitted in writing, accompanied 
by a printed statement setting forth the ground of the contests, and 
must be filed with the Secretary of the National Committee at 
least twenty days prior to the meeting of the National Conven- 
tion, except in the case of Delegates or Alternates elected at a 
time or times in accordance with the laws of the State in which 
the election occurs, rendering impossible the filing of notices of 
contests within the time above specified. 

The Secretary of the Republican National Committee is directed 
to promulgate this call by sending a copy thereof to the member 
of the National Committee from each State, Territory, Territorial 
Possession and the District of Columbia, and to inclose therewith 
copies of the call for the Chairman and Secretary of the State 
Central Committee or governing committee of the party therein 
to be forwarded to said Chairman and Secretary by the member 
of the National Committee.t 

JOHN T. ADAMS, 


Chairman. 
GEORGE B. LOCKWOOD, 


Secretary. 
Washington, D. C. 
December 12, 1923. 


14. Counting the Electoral Vote 


The electoral college never meets as a body in Washing- 
ton. The Constitution provides that ‘‘the electors shall 
meet in their respective states,’? and in most cases this 
meeting is held in the state capital. By act of 1887 Con- 
gress provided that the electors shall meet on the second 


*Tabular statement of apportionment omitted.—xzprIToR. 
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Monday of the January following their election. The 
ballots which they sign at that time are then transmitted 
to the president of the Senate. Congress, by concurrent 
resolution, thereupon indicates a day (custom has fixed 
the second Wednesday of February) on which the bal- 
lots shall be officially counted. The following extracts 
from the Congressional Record show how this resolution is 
passed by the House of Representatives and the way in 
which the count is conducted. It should be noted that the 
business of Congress is only temporarily interrupted for 
this purpose and is not suspended an entire day. 


SOURCES—A. Congressional Record, 68th Cong., 2nd Sess., Vol. LXVI, pp. 
2050-2051. 
B. Ibid., pp. 3549 and 3554, 
CG. Ibid., pp. 3573-3574, 


A. House of Representatives, January 16, 1925. 


Mr. Wurst of Kansas. Mr. Speaker, I ask unanimous consent 
to call up for present consideration Senate Concurrent Resolution 
25, relating to the election of the President and Vice President of 
the United States. 

The SpraKER. The gentleman from Kansas asks unanimous 
consent to call up for immediate consideration at this time Senate 

Concurrent Resolution 25, which the Clerk will report. 
The Clerk read as follows: 

Resolved by the Senate (the House of Representatives con- 
curring), That the two Houses of Congress shall assemble in the 
Hall of the House of Representatives on Wednesday, the 11th 
day of February, 1925, at 1 o’clock p. m., pursuant to the require- 
ments of the Constitution and laws relating to the election of 
President and Vice President of the United States, and the Presi- 
dent pro tempore of the Senate shall be their presiding officer; 
that two tellers shall be previously appointed by the President 
pro tempore of the Senate and two by the Speaker on the part 
of the House of Representatives, to whom shall be handed as they 
are opened by the President of the Senate all the certificates and 
papers purporting to be certificates of the electoral votes, which 
certificates and papers shall be opened, presented, and acted upon 
in the alphabetical order of the States, beginning with the letter 
‘‘A’’; and said tellers, having then read the same in the presence 
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and hearing of the two Houses, shall make a list of the votes as 
they shall appear from the said certificates; and the votes having 
been ascertained and counted in manner and according to the rules 
by law provided, the result of the same shall be delivered to the 
President of the Senate, who shall thereupon announce the state 
of the vote, which announcement shall be deemed a sufficient 
declaration of the persons, if any, elected President and Vice 
President of the United States, and, together with a list of the 
votes, be entered on the Journals of the two Houses. 

The Speaker. Is there objection? 

Mr. Connauuy of Texas. Mr. Speaker, reserving the right to 
object, what is the necessity for pushing this through at this time? 

Mr. Wuire of Kansas. It is a privileged resolution. There is 
no special rush. It was reported to the House yesterday. 

Mr. Connauuy of Texas. Has the gentleman consulted with 
the gentleman from Tennessee [Mr. Garrett] about the matter? 

Mr. Wuirts of Kansas. I did. 

Mr. Connauuy of Texas. And he had no objection ? 

Mr. Wuirs of Kansas. He had no objection. I expected Mr. 
GARRETT to be here and also the ranking minority member of the 
committee. 

Mr. Connauuy of Texas. The reason IJ asked the gentleman 
the question is that I understood the gentleman from Tennessee 
objected to it the other day. 

Mr. Wuits of Kansas. No; the gentleman from Tennessee did 
not object the other day. 

The SpEaKeER, Is there objection? 

There was no objection. 

The SPEAKER. The question is on agreeing to the resolution. 

The resolution was agreed to. 


B. Senate, February 11, 1925. 


Mr. Curtis. Mr. President, I desire to submit a privileged 
motion. 

I move that five minutes before 1 o’clock to-day the Senate 
proceed to the Hall of the House of Representatives, there to take 
part under the Constitution and laws in the count of the electoral 
votes for President and Vice President of the United States. 

The motion was agreed to. . . } 
Mr. Curtis. Mr. President, I suggest the absence of a quorum. 
The PresiDENT pro tempore. The Secretary will call the roll. 
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The reading clerk called the roll, and the following Senators 
answered to their names: 


Ball Fletcher McKinley Shortridge 
Bayard Frazier McLean Simmons 
Bingham George MeNary Smith 
Borah Glass : Mayfield Smoot 
Brookhart Gooding Means Spencer 
Bruce Greene Metcalf Stanfield 
Bursum Hale Moses Stanley 
Cameron Harreld Neely Sterling 
Capper Harris Norbeck Swanson 
Copeland Heflin Oddie Trammell 
Couzens Howell Overman Underwood 
Cummins Johnson, Minn. Pepper Wadsworth 

. Curtis Jones, N. Mex. Phipps Walsh, Mass. 
Dale Jones, Wash. Pittman Walsh, Mont. 
Dial Kendrick Ransdell Warren 
Dill Keyes Reed, Mo. Watson 
Edwards King Reed, Pa. Weller 
Fernald Ladd Robinson Wheeler 
Ferris Lenroot Sheppard Willis 
Fess McKellar Shipstead 


The PRESIDENT pro tempore. Seventy-nine Senators have an- 
swered to their names. There is a quorum present. 

Senators, pursuant to law, and under the order of the Senate, 
the Senate will now proceed to the Hall of the House of Rep- 
resentatives for the purpose of counting the electoral vote for 
President and Vice President of the United States. At the con- 
clusion of the joint session the Senate will return to its Chamber, 
whereupon the report of the tellers will be made to the Senate, 
and the Senate will then resume its regular business. It should 
be understood that this is not an adjournment. 

Thereupon (at 12 o’clock and 55 minutes p. m.) the Senate, 
preceded by the President pro tempore, the Secretary, and the 
Sergeant at Arms, proceeded to the Hall of the House of Repre- 
sentatives for the purpose of participating in the count of the 
electoral vote for President and Vice President of the United 
States. 


C. House of Representatives, February 11, 1925. 


At 1 o’clock p. m., the Doorkeeper announced the President 
pro tempore and the Senate of the United States. 

The Senate entered the Hall, preceded by their Sergeant at 
Arms and headed by the President pro tempore and the Secretary 
of the Senate, the Members and officers of the House rising to 
receive them. 
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The PresIpENT pro tempore took his seat as the presiding 
officer of the joint convention of the two Houses, the Speaker of 
the House occupying the chair on his left. 

The PRESIDENT pro tempore. Gentlemen of the Congress, the 
two Houses of Congress, pursuant to the requirements of the 
Constitution and the laws of the United States, are now in joint 
session for the purpose of opening the certificates and ascertaining 
and counting the votes of the electors of the several States for 
President and Vice President. Under well-settled precedents the 
reading of the formal portion of the certificates which have been 
presented to the President of the Senate will be dispensed with 
unless demand therefor shall be made. After it is ascertained 
that the certificate[s] are authentic and correct in form, the 
tellers will count and make a list of the votes cast by the electors 
of the several States. 

The Chair is but repeating an observation made years ago 
by a distinguished Vice President of the United States, and re- 
newed since that time until it has become traditionary for these 
cases, when it suggests that there should be no manifestation of 
approval or disapproval on the part of the galleries or on the 
part of the Members of the joint session as the counting proceeds, 
inasmuch as that distinguished Vice President said, as we are 
engaged in a solemn and important duty imposed upon us by 
the Constitution of the United States, and that it should be dis- 
charged with dignity and in silence. 

The tellers heretofore appointed will take their places at the 
desk. 

The tellers took their places at the desk. 

The PresIpENT pro tempore. The Chair hands to the tellers 
the certificate of the electors for President and Vice President of 
the State of Alabama, and they will count and make a list of the 
votes cast by that State. 

Mr. Jerrers (one of the tellers). Mr. President, the certifi- 
cate of the electoral vote of the State of Alabama seems to be 
regular in form and authentic, and it appears therefrom that 
John W. Davis, of the State of West Virginia, received 12 votes 
for President, and Charles W. Bryan, of the State of Nebraska, 
received 12 votes for Vice President. 

The PRESIDENT pro tempore. If there be no objection the Chair 
will omit in the further procedure the formal statement just made, 
and will open in alphabetical order the certificates showing the 
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votes of the electors in each State, and the tellers will read, count, 
and announce the result in each State as was done with respect 
to the State of Alabama. 

There was no objection. 

The tellers then proceeded to read, count, and announce, as 
was done in the case of Alabama, the electoral votes of the several 
States in an alphabetical order. 

The PRESIDENT pro tempore. Gentlemen of the Congress, the 
certificates of all the States have now been opened and read and 
the tellers will make final ascertainment of the result and deliver 
the same to the President pro tempore of the Senate. 

The tellers delivered to the President pro tempore of the Senate 
the following statement of the result: 


The undersigned, SeLpEN P. Spencer and Wiiuiam H. Kina, 
tellers on the part of the Senate, and Hays B. Wuirr and Lamar 
JEFFERS, tellers on the part of the House of Representatives, re- 
port the following as the result of the ascertainment and counting 
of the electoral vote for President and Vice President of the 
United States for the term beginning on the 4th day of March, 
1925: 
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SELDEN P. SPENCER, 
Wo. H. Kine, 
Tellers on the part of the Senate. 
Hays B. Wuits, 
LAMAR JEFFERS, 
Tellers on the part of the House of Representatives 


COUNTING THE ELECTORAL VOTE 83 


The PRESIDENT pro tempore. Gentlemen of the Congress, the 
report of the tellers of the votes cast by the electors in all the 
States as delivered to the President pro tempore of the Senate is 
as follows: 

The state of the vote for President of the United States, as 
delivered to the President of the Senate, is as follows: 

The whole number of the electors appointed to vote for Pres- 
ident of the United States is 531, of which a majority is 266. 

Calvin Coolidge, of the State of Massachusetts, has received for 
President of the United States 382 votes. 

John W. Davis, of the State of West Virginia, has received 136 
votes. 

Robert M. La Follette, of the State of Wisconsin, has received 
13 votes. 

The state of the vote for Vice President of the United States, 
as delivered to the President of the Senate, is as follows: 

The whole number of the electors appointed to vote for Vice 
President of the United States is 531, of which a majority is 266. 

Charles G. Dawes, of the State of Illinois, has received for Vice 
President of the United States 382 votes. 

Charles W. Bryan, of the State of Nebraska, has received 136 


votes. 
Burton K. Wheeler, of the State of Montana, has received 13 


votes. 

The announcement of the state of the vote by the President pro 
tempore of the Senate, just made, is, under the Constitution and 
laws of the United States, deemed a sufficient declaration of the 
persons elected President and Vice President of the United States, 
each for the term beginning on the 4th day of March, 1925, and 
will be entered, together with a list of the votes so cast and ascer- 
tained, on the Journals of the Senate and the House of Repre- 
sentatives. 

Gentlemen of the joint session, the purpose of this meeting 
having been accomplished, the joint session is now dissolved and 
the Senators will return to the Senate Chamber. 

The Senate (at 1 o’clock and 40 minutes p. m.) retired from 
the Hall, and (at 1 o’clock and 45 minutes p. m.) the Speaker 
resumed the chair and called the House to order. 
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PACIFIC COMMISSARY CO. 


Mr. Strona of Kansas. Mr. Speaker, I present a conference 
report on the bill S. 2357 and ask that the same be printed in the 
Recorp under the rule. 

The Spraxer. The Clerk will report the bill by title. 

The Clerk read as follows: 

S, 2357. An act for the relief of the Pacific Commissary Co. 

The Speaker. Ordered printed under the rule. 

The conference report is as follows: 


CONFERENCE REPORT 


The committee of conference on the disagreeing votes of the 
two houses on the amendments of the House to the bill 8. 2357, 
an act for the relief of the Pacific Commissary Co., having met, 
after full and free conference have agreed to recommend and do 
recommend to their respective Houses as follows: 

That the Senate recede from its disagreement to the amend- 
ments of the House and agree to the same with an amendment as 
follows: In lieu of the sum proposed insert ‘‘$10,841.73 out of any 
money in the Treasury not otherwise appropriated’’; and the House 


agree to the same. 
JAMES G. STRONG, 


ARTHUR B. WILLIAMS, 
CHARLES F. X. O’Brien, 
Managers on the part of the House. 


ARTHUR CAPPER, 

Rost. N. STANFIELD, 

Tuomas F.. Bayarp, 
Managers on the part of the Senate. 


MILK BILL, DISTRICT OF COLUMBIA 


Mr. Zimuman. Mr. Speaker, I ask to take from the Speaker’s 
table the bill S. 2803 to insist on the House amendments, and 
to agree to the conference asked for by the Senate. 

The Speaker. The gentleman from Maryland asks to take from 
the Speaker’s table, to insist on the House amendments, and to 
agree to the conference asked by the Senate on the bill which the 
Clerk will report by title. 

The Clerk read as follows: 
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An act (S. 2803) to regulate within the District of Columbia 
the sale of milk, cream, and ice cream, and for other purposes. 

The Speaker. Is there objection? [After a pause.] The 
Chair hears none. The Clerk will announce the conferees. 

The Clerk read as follows: 

Mr. ReEep of West Virginia, Mr. Lamprrt, and Mr. Buanton. 


15. The President’s Calendar 


A considerable portion of the time of the President is of 
necessity consumed by conferences of one sort or another. 
These vary widely in character and importance, as the 
following list of the engagements of President Coolidge 
over a period of three days will show. It is quite true, 
however, as Mr. Clark has pointed out, that ‘‘it is only 
fair to say that the daily calendar is far from representative 
of the great variety of his engagements and duties. Re- 
cently, we have tried hard to crowd all of his callers into 
the hours before lunch. This leaves his afternoon appar- 
ently free, so far as engagements are concerned; but, in 
fact, the afternoon and evening become his most produc- 
tive working hours. These are devoted to the enormous 
amount of reading, studying and writing, which his position 
makes so necessary.’’ 


SOURCE—Statements of Mr. E. T. Clark, Acting Secretary to President 
Coolidge, Feb. 4, 1925. 


The President’s Engagements 


Monday, January 5, 1925. 


11:00 a.m. Representative Parker, N. Y. 

11:45 a.m. Mr. Harry Wardman. 

12:00 noon Delegation Infantry Corps Old Guard State Fen- 
cibles, Phila., to present certificate of honorary 
membership. 

12:15 p.m. Senator McCormick to introduce Mrs. Nancy Mc- 
Cormick. 

12:30 p.m. Receive and say word of welcome to delegates 
Nat. Codperative Marketing Conference, Walton 
Peteet, Secretary. 
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Tuesday, January 6, 1925. 


10:00 a.m. Senator Phipps. 

10:15 a.m. Senator McKinley. 

10:20 a.m. Secretary Mellon, Senator Pepper, and Senator 
Reed. 

10:30 a.m. CABINET. 

12:00 noon Washington Correspondents. 

12:15 p.m. Mr. Wayne B. Wheeler. 


Wednesday, January 7, 1925. 


10:00 a.m. Rep. McLaughlin, Michigan. 

10:15 a.m. Mr. Elmer Landes and Mr. Quamme. 

10:30 a.m. Mr. Eugene Meyer, Jr., and Mr. John Sparks, of 
Texas. 

10:45 a.m. Mr. Drummond, Inland Waterways Ass’n. 

11:00 a.m. Rep. Hoch, Kansas. 

11:15 a.m. Hon. Frank W. Mondell. 

11:30 a.m. Mr. Wm. F. Whiting, Holyoke, Mass. 

11:45 a.m. General Hines, Veterans’ Bureau. 


12:00 noon R. C. Bonham, President Jersey City Stock Yards 
Co. 

12:15 p.m. Miss Charl Willams. 

12:30 p.m. Officers and Delegates World Association Daily 
Vacation Bible Schools—30 or 40. 


16. Recognition of Panama 


The United States had long been interested in the pro- 
posal for an interoceanic canal across the Isthmus of 
Panama. In order to preclude British control of such a 
project, the Clayton-Bulwer Treaty (1850) was negotiated, 
stipulating that neither this country nor Great Britain 
‘‘would ever obtain or maintain for itself any exclusive 
control’’ over the proposed waterway. Toward the end of 
the century a number of attempts were made by the United 
States to secure a revision of this treaty, but each ended in 
failure. The Spanish-American War led to strong feeling 
in the country that the canal ought to be built without fur- 
ther delay, and to this end Secretary Hay renewed the 
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efforts to secure a removal of the restrictions of 1850. This 
time the British government was more open to argument, 
and in 1901 a treaty was negotiated which removed all 
British obstacles to an American built canal. 

A second difficulty was encountered in the French com- 
pany which had started a canal many years before, and 
which still held the rights to the most favorable route 
through Panama. After prolonged bickering, this company 
agreed to sell its rights for forty million dollars, and it 
remained only to secure Colombian consent to American 
control of the prospective canal zone. Harly in 1903 Mr. 
Hay negotiated a treaty providing for this. But the Co- 
lombian Congress failed to ratify it, partly because the 
members felt that a higher price might be secured for the 
concession. This delay was very irritating, and President 
Roosevelt seemed to countenance forcible action if Co- 
lombia continued to obstruct the interests of ‘‘collective 
civilization.’’ 

The inhabitants of Panama were equally desirous of 
clearing the way for American construction of the canal, for 
they feared that a route through Nicaragua would be 
selected if there were further delays. Consequently, with 
American naval vessels and marines at hand to prevent 
Colombian troops from interfering, a quick and bloodless 
revolution was staged and the Panamaians declared them- 
selves an independent state. A few days later Philippe 
Bunau-Varilla (the agent of the French canal company) 
was appointed minister from Panama to the United States. 
The following documents show how our recognition of the 
independence of Panama was finally effected. 


SOURCE—Papers relating to the Foreign Affairs of the United States, 1903 
(Washington, 1904), pp. 245-246. 


LEGATION OF THE REPUBLIC OF PANAMA,' 
Washington, November 11, 1903. 
Mr. Secretary oF STaTE: I have the very great honor to bring 
to your knowledge the fact that the Republic of Panama has 


1The original was in Spanish.—krpDITor. 
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designated me to fill, near the Government of the United States of 
America, the post of envoy extraordinary and minister pleni- 
potentiary with full powers to negotiate. 

While begging you, Mr. Secretary of State, to transmit to His 
Excellency the President of the Republic of the United States 
the substance of the present communication, I venture to ask you 
to solicit from his kindness the appointment of a date on which 
he will authorize me to present to him my letters of credence. 


I have, ete. 
‘ ‘ P. Bunav-VARILLA. 


DEPARTMENT OF STATE, 
Washington, November 12, 1903. 


Sir: I have the honor to acknowledge the receipt of your note 
of the 11th instant, in which you advise me that the Republic 
of Panama has appointed you to fill, near this Government, the 
post of envoy extraordinary and minister plenipotentiary, with 
full powers to negotiate. 

You further ask that this information may be communicated 
to the President and that he will kindly fix a date at which you 
may present your letters of credence. 

In reply I have the honor to say that the President will be 
pleased to receive you for the purpose mentioned to-morrow, Fri- 
day, at 9.30 a. m. 

If you will be good enough to call at this Department shortly 
before the hour mentioned, the Secretary of State will be pleased 
to accompany you to the White House. 


Accept, ete. 
: i Francis B. Loomis, 


Acting Secretary of State. 


When Mr. Bunau-Varilla was presented at the White 
House the following day, President Roosevelt made the 
following remarks; 


Mr. Minister: I am much gratified to receive the letters 
whereby you are accredited to the Government of the United 
States in the capacity of envoy extraordinary and minister pleni- 
potentiary of the Republic of Panama. 

In accordance with its long-established rule, this Government 
has taken cognizance of the act of the ancient territory of Panama 
in reasserting the right of self-control and, seeing in the recent 
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events on the Isthmus an unopposed expression of the will of the 
people of Panama and the confirmation of their declared inde- 
pendence by the institution of a de facto government, republican 
in form and spirit, and alike able and resolved to discharge the 
obligations pertaining to sovereignty, we have entered into rela- 
tions with the new Republic. It is fitting that we should do so 
now, as we did nearly a century ago when the Latin peoples of 
America proclaimed the right of popular government, and it is 
equally fitting that the United States should, now as then, be the 
first to stretch out the hand of fellowship and to observe toward the 
new-born State the rules of equal intercourse that regulate the 
relations of sovereignties toward one another. 

I feel that I express the wish of my countrymen in assuring 
you, and through you the people of the Republic of Panama, of 
our earnest hope and desire that stability and prosperity shall 
attend the new State, and that, in harmony with the United States, 
it may be the providential instrument of untold benefit to the 
civilized world through the opening of a highway of universal 
commerce across its exceptionally favored territory. 

For yourself, Mr. Minister, I wish success in the discharge of 
the important mission to which you have been called. 


17. A Commercial Treaty with Japan 


To replace the commercial treaty which had regulated 
the relations between the United States and Japan since 
1894, a new treaty was concluded in February, 1911. The 
earlier treaty 1 had not expired. But the Japanese Govern- 
ment, which was then overhauling its commercial treaties 
with a number of powers, asked that a new one be nego- 
tiated. This was in pursuance of its policy to take prompt 
advantage of the increased prestige of Japan as the result 
of the successful termination of the Russo-Japanese War. 
The treaty of 1894 contained a provision by which the 
United States reserved to itself the right to deal with all 
questions of immigration by act of Congress, and Japan 
especially desired that this feature be rescinded. The State 
Department at Washington, on its part, welcomed the op- 


2 Concluded November 22, 1894, and proclaimed March 21, 1895. 29 U. 8. 
Stat. at Large, 848. 
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portunity to revise the treaty because of the opportunity 
afforded to negotiate for certain highly desirable commer- 
cial advantages, particularly ‘‘most favored nation’’ treat- 
ment in respect to Japanese tariff, patent, and copyright 
laws. The general purport of the treaty was to give the 
United States the coveted commercial privileges, in return 
for the substitution of the ‘‘gentlemen’s agreement’’ (by 
which Japan agreed voluntarily to restrict the immigration 
of laborers to the United States) for direct control by Con- 
gress. Itis upon this treaty that Japan has based her claim 
that the Immigration Act of 19241 violates her rights. 

The form in which the treaty is here given is that of a 
Presidential proclamation, which, of course, is the form in 
which a treaty finally becomes effective as the supreme law 
of the land. Accordingly, the document includes not only 
the text of the treaty but also the reservation added by the 
Senate. This instrument is typical of the commercial 
treaties which the United States has with almost all im- 
portant powers. In form, it differs but slightly from an 
ordinary political treaty. 


SOURCE—37 U. S. Stat. at Large, 1504. 


By THE PRESIDENT OF THE UNITED STATES OF 
AMERICA. 


A PROCLAMATION. 


Whereas a Treaty of Commerce and Navigation between the 
United States of America and the Empire of Japan, was concluded 
and signed by their respective Plenipotentiaries at Washington 
on the twenty-first day of February, one thousand nine hundred 
and eleven, the original of which Treaty, being in the English lan- 
guage, is, as amended by the Senate of the United States, word for 
word as follows: 

The President of the United States of America and His 
Majesty the Emperor of Japan, being desirous to strengthen the 
relations of amity and good understanding which happily exist 
between the two nations, and believing that the fixation in a 


*This aet prohibits the general immigration of aliens who are ‘ineligible 
to citizenship.’’ 43 U. S. Stat. at Large, 153. 
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manner clear and positive of the rules which are hereafter to 
govern the commercial intercourse between their respective coun- 
tries will contribute to the realization of this most desirable result, 
have resolved to conclude a Treaty of Commerce and Navigation 
for that purpose, and to that end have named their Plenipoten- 
tiaries, that is to say: 

The President of the United States of America, Philander C. 
Knox, Secretary of State of the United States; and 

His Majesty the Emperor of Japan, Baron Yasuya Uchida, 
Jusammi, Grand Cordon of the Imperial Order of the Rising 
Sun, His Majesty’s Ambassador Extraordinary and Plenipoten- 
tiary to the United States of America ; 

Who, after having communicated to each other their respective 
full powers, found to be in good and due form, have agreed upon 
the following articles: 


ARTICLE I. 


The citizens or subjects of each of the High Contracting Parties 
shall have liberty to enter, travel and reside in the territories of 
the other to carry on trade, wholesale and retail, to own or lease 
and occupy houses, manufactories, warehouses and shops, to em- 
ploy agents of their choice, to lease land for residential and com- 
mercial purposes, and generally to do anything incident to or 
necessary for trade upon the same terms as native citizens or 
subjects, submitting themselves to the laws and regulations there 
established. 

They shall not be compelled, under any pretext whatever, to 
pay any charges or taxes other or higher than those that are or 
may be paid by native citizens or subjects. 

The citizens or subjects of each of the High Contracting 
Parties shall receive, in the territories of the other, the most con- 
stant protection and security for their persons and property, and 
shall enjoy in this respect the same rights and privileges as are 
or may be granted to native citizens or subjects, on their submitting 
themselves to the conditions imposed upon the native citizens or 
subjects. 

They shall, however, be exempt in the territories of the other 
from compulsory military service either on land or sea, in the 
regular forces, or in the national guard, or in the militia; from 
all contributions imposed in lieu of personal service, and from 
all forced loans or military exactions or contributions. 
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ARTICLE II. 


The dwellings, warehouses, manufactories and shops of the 
citizens or subjects of each of the High Contracting Parties in the 
territories of the other, and all premises appertaining thereto 
used for purposes of residence or commerce, shall be respected. 
It shall not be allowable to proceed to make a domiciliary visit 
to, or a search of, any such buildings and premises, or to examine 
or inspect books, papers or accounts, except under the conditions 
and with the forms prescribed by the laws, ordinances and regu- 
lations for nationals. 


ArtIcue III. 


Each of the High Contracting Parties may appoint Consuls 
General, Consuls, Vice Consuls, Deputy Consuls and Consular 
Agents in all ports, cities and places of the other, except in those 
where it may not be convenient to recognize such officers. This 
exception, however, shall not be made in regard to one of the 
Contracting Parties without being made likewise in regard to all 
other Powers. 

Such Consuls General, Consuls, Vice Consuls, Deputy Con- 
suls and Consular Agents, having received exequaturs or other 
sufficient authorizations from the Government of the country to 
which they are appointed, shall, on condition of reciprocity, have 
the right to exercise the functions and to enjoy the exemptions 
and immunities which are or may hereafter be granted to the 
consular officers of the same rank of the most favored nation. 
The Government issuing exequaturs or other authorizations may 
in its discretion cancel the same on communicating the reasons 
for which it thought proper to do so. 


ARTICLE IV, 


There shall be between the territories of the two High Con- 
tracting Parties reciprocal freedom of commerce and navigation. 
The citizens or subjects of each of the Contracting Parties, equally 
with the citizens or subjects of the most favored nation, shall 
have liberty freely to come with their ships and cargoes to all 
places, ports and rivers in the territories of the other which are 
or may be opened to foreign commerce, subject always to the laws 
of the country to which they thus come, 
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ARTICLE YV, 


The import duties on articles, the produce or manufacture of 
the territories of one of the High Contracting Parties, upon im- 
portation into the territories of the other, shall henceforth be 
regulated either by treaty between the two countries or by the 
internal legislation of each. 

Neither Contracting Party shall impose any other or higher 
duties or charges on the exportation of any article to the terri- 
tories of the other than are or may be payable on the exportation 
of the like article to any other foreign country. 

Nor shall any prohibition be imposed by either country on the 
importation or exportation of any article from or to the territories 
of the other which shall not equally extend to the like article 
imported from or exported to any other country. The last pro- 
vision is not, however, applicable to prohibitions or restrictions 
maintained or imposed as sanitary measures or for purposes of 
protecting animals and useful plants. 


ARTICLE VI. 


The citizens or subjects of each of the High Contracting 
Parties shall enjoy in the territories of the other exemption from 
all transit duties and a perfect equality of treatment with native 
citizens or subjects in all that relates to warehousing, bounties, 
facilities and drawbacks, 


ARTICLE VII. 


Limited-liability and other companies and associations, com- 
mercial, industrial, and financial, already or hereafter to be or- 
ganized in accordance with the laws of either High Contracting 
Party and domiciled in the territories of such Party, are author- 
ized, in the territories of the other, to exercise their rights and 
appear in the courts either as plaintiffs or defendants, subject 
to the laws of such other Party. 

The foregoing stipulation has no bearing upon the question 
whether a company or association organized in one of the two 
countries will or will not be permitted to transact its business or 
industry in the other, this permission remaining always subject 
to the laws and regulations enacted or established in the respec- 
tive countries or in any part thereof. 
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ArticLe VIII. 


All articles which are or may be legally imported into the 
ports of either High Contracting Party from foreign countries 
in national vessels may likewise be imported into those ports in 
vessels of the other Contracting Party, without being liable to 
any other or higher duties or charges of whatever denomination 
than if such articles were imported in national vessels. Such 
reciprocal equality of treatment shall take effect without distine- 
tion, whether such articles come directly from the place of origin 
or from any other foreign place. 

In the same manner, there shall be perfect equality of treat- 
ment in regard to exportation, so that the same export duties shall 
be paid, and the same bounties and drawbacks allowed, in the 
territories of each of the Contracting Parties on the exportation 
of any article which is or may be legally exported therefrom, 
whether such exportation shall take place in vessels of the United 
States or in Japanese vessels, and whatever may be the place of 
destination, whether a port of the other Party or of any third 
Power. 


ARTICLE IX. 


In all that regards the stationing, loading and unloading of 
vessels in the ports of the territories of the High Contracting 
Parties, no privileges shall be granted by either Party to national 
vessels which are not equally, in like cases, granted to the vessels 
of the other country; the intention of the Contracting Parties 
being that in these respects the respective vessels shall be treated 
on the footing of perfect equality. 


ARTICLE X. 


Merchant vessels navigating under the flag of the United States 
or that of Japan and carrying the papers required by their national 
laws to prove their nationality shall in Japan and in the United 
States be deemed to be vessels of the United States or of Japan, 
respectively. 

ARTICLE XI. 


No duties of tonnage, harbor, pilotage, lighthouse, quarantine, 
or other similar or corresponding duties of whatever denomina- 
tion, levied in the name or for the profit of Government, public 
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functionaries, private individuals, corporations or establishments 
of any kind shall be imposed in the ports of the territories of 
either country upon the vessels of the other, which shall not 
equally, under the same conditions, be imposed on national ves- 
sels in general, or on vessels of the most favored nation. Such 
equality of treatment shall apply reciprocally to the respective 
vessels from whatever place they may arrive and whatever may 
be their place of destination. 


ARTICLE XII. 


Vessels charged with performance of regular scheduled postal 
service of one of the High Contracting Parties, whether belonging 
to the State or subsidized by it for the purpose, shall enjoy, in 
the ports of the territories of the other, the same facilities, priv- 
ileges and immunities as are granted to like vessels of the most 
favored nation. 

ArTIcLE XIII. 


The coasting trade of the High Contracting Parties is excepted 
from the provisions of the present Treaty and shall be regulated 
according to the laws of the United States and Japan, respectively. 
It is, however, understood that the citizens or subjects of either 
Contracting Party shall enjoy in this respect most-favored-nation 
treatment in the territories of the other. 

A vessel of one of the Contracting Parties, laden in a foreign 
country with cargo destined for two or more ports of entry in 
the territories of the other, may discharge a portion of her cargo 
at one of the said ports, and, continuing her voyage to the other 
port or ports of destination, there discharge the remainder of her 
cargo, subject always to the laws, tariffs and customs regulations 
of the country of destination; and, in like manner and under the 
same reservation, the vessels of one of the Contracting Parties 
shall be permitted to load at several ports of the other for the 
same outward voyages. 

ARTICLE XIV. 


Except as other wise expressly provided in this Treaty, the 
High Contracting Parties agree that, in all that concerns commerce 
and navigation, any privilege, favor or immunity which either 
Contracting Party has actually granted, or may hereafter grant, 
to the citizens or subjects of any other State shall be extended to 
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the citizens or subjects of the other Contracting Party gratuitously, 
if the concession in favor of that other State shall have been 
gratuitous, and on the same or equivalent conditions, if the con- 
cession shall have been conditional. 


ARTICLE XV. 


The citizens or subjects.of each of the High Contracting Parties 
shall enjoy in the territories of the other the same protection as 
native citizens or subjects in regard to patents, trade-marks and 
designs, upon fulfillment of the formalities prescribed by law. 


ARTICLE XVI. 


The present Treaty shall, from the date on which it enters 
into operation, supersede the Treaty of Commerce and Navigation 
dated the 22nd day of November, 1894, and from the same date 
the last-named Treaty shall cease to be binding. 


ARTICLE XVII. 


The present Treaty shall enter into operation on the 17th of 
July, 1911, and shall remain in force twelve years or until the 
expiration of six months from the date on which either of the 
Contracting Parties shall have given notice to the other of its 
intention to terminate the Treaty. 

In case neither of the Contracting Parties shall have given 
notice to the other six months before the expiration of the said 
period of twelve years of its intention to terminate the Treaty, 
it shall continue operative until the expiration of six months from 
the date on which either Party shall have given such notice. 


ARTICLE XVIII. 


The present Treaty shall be ratified and the ratifications there- 
of shall be exchanged at Tokyo as soon as possible and not later 
than three months from the present date. 

In witness whereof, the respective Plenipotentiaries have signed 
this treaty in duplicate and have hereunto affixed their seals. 

Done at Washington the 21st day of February, in the nineteen 
hundred and eleventh year of the Christian era, corresponding 
to the 21st day of the 2nd month of the 44th year of Meiji. 

PHILANDER C Knox [sEau] 
Y. Ucuwa [SEAL] 
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And whereas, the advice and consent of the Senate of the 
United States to the ratificatiom of the said Treaty was given 
with the understanding ‘‘that the treaty shall not be deemed to 
repeal or affect any of the provisions of the Act of Congress en- 
titled ‘An Act to Regulate the Immigration of Aliens into the 
United States,’ approved February 20th, 1907;’’? 

And whereas, the said understanding has been accepted by 
the Government of Japan; 

And whereas, the said treaty, as amended by the Senate of 
the United States, has been duly ratified on both parts, and the 
ratifications of the two Governments were exchanged in the City 
of Tokyo, on the fourth day of April, one thousand nine hundred 
and eleven; 

Now, therefore, be it known that I, Wintram Howarp Tart, 
President of the United States of America, have caused the said 
Treaty, as amended, and the said understanding to be made public, 
to the end that the same and every article and clause thereof may 
be observed and fulfilled with good faith by the United States 
and the citizens thereof. 

In testimony whereof, I have hereunto set my hand and caused 
the seal of the United States to be affixed. 

Done at the City of Washington this fifth day of April in the 
year of our Lord one thousand nine hundred and eleven, and of 
the independence of the United States of America the one hundred 
and thirty-fifth. 

[SEAL] 

Wu H Tart 


By the President: 


P C Knox 
Secretary of State. 


DECLARATION. 


In proceeding this day to the signature of the Treaty of Com- 
merce and Navigation between Japan and the United States the 
undersigned, Japanese Ambassador in Washington, duly author- 
ized by his Government has the honor to declare that the Imperial 
Japanese Government are fully prepared to maintain with equal 
effectiveness the limitation and control which they have for the 


tor text see 34 U. S. Stat, at Large, 898,—EDITOR. 
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past three years exercised in regulation of emigration of laborers 


to the United States. 
Y. UcHIDA 
Frpruary 21, 1911. 


18. A Presidential Veto 


As early as 1891, a very determined effort was made to 
secure the admission of Arizona as a separate state. A 
bill for that purpose passed the House of Representatives 
on June 6, 1892, but failed to secure consideration in the 
Senate. A decade later another bill met a similar fate. 
In 1906 Congress proposed that Arizona and New Mexico 
should be combined as a single State, but although New 
Mexico favored the plan, the people of Arizona rejected it 
by an overwhelming vote. On June 20, 1910, an enabling 
act was passed authorizing the people of the Arizona terri- 
tory to elect delegates to a convention to frame a funda- 
mental law. This convention was elected the following fall, 
and the constitution which it made was ratified by a vote 
of 12,187 to 3,822 at a popular election on February 9, 1911. 
This constitution contained the following provision: 


‘*Every public officer in the State of Arizona, holding an 
elective office, either by election or appointment, is subject to 
recall from such office by the qualified electors of the electoral 
district from which candidates are elected to such office. Such 
electoral district may include the whole State. Such number of 
said electors as shall equal twenty-five per centum of the number 
of votes cast at the last preceding general election for all 
the candidates for the office held by such officer, may by peti- 
tion, which shall be known as a Recall Petition, demand his 


recall. . . .’’ Constitution of Arizona, Feb. 9, 1911, Art. VIII, 
Sect. 1, el. 1. 


In spite of the fact that this clause raised considerable 
opposition, the act providing for the unconditional admis- 
sion of Arizona passed by substantial majorities in both 
houses of Congress. This act of admission, however, pro- 
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vided that the President should not proclaim the admission 
of the territory until the voters had had an opportunity to 
register a separate opinion on an amendment to the pro- 
posed constitution inserting in this section the words 
‘‘except members of the judiciary’’ after the word 
““Arizona.’’ 

Five days later, August 15, 1911, President Taft re- 
turned the bill to the House of Representatives with the 
message that follows. Perhaps nowhere is the argument 
against the recall of judges more cogently presented, and 
the document is an excellent illustration of a veto message. 
Furthermore, the incident not only illustrates the process 
which is generally followed in admitting a territory to 
statehood, but it also presents one of the most important 
precedents on the question of federal power to impose 
limitations on incoming States.? 


SOURCE—Congressional Record (62nd Cong., 1st Sess.), Vol. XLVII, pp. 
3964-3966, August 15, 1911. 


To the House of Representatives: 


I return herewith, without my approval, House joint resolu- 
tion No. 14, ‘‘To admit the Territories of New Mexico and Arizona 
as States into the Union on an equal footing with the original 

tates.”’ 

Congress, by an enabling act approved June 20, 1910, pro- 
vided for the calling of a constitutional convention in each of 
these Territories, the submission of the constitution proposed by 
the convention to the electors of the Territory, the approval of 
the constitution by the President and Congress, the proclamation 
of the fact by the President, and the election of State officers. 
Both in Arizona and New Mexico conventions have been held, con- 
stitutions adopted and ratified by the people and submitted to the 
President and Congress. I have approved the constitution of New 
Mexico, and so did the House of Representatives of the Sixty- 
first Congress. The Senate, however, failed to take action upon 
it. I have not approved the Arizona constitution, nor have the 
two Houses of Congress, except as they have done so by the joint 


 48ee F. A. Ogg and P. O. Ray, Introduction to American Government (2d 
ed.), 143-145. 
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resolution under consideration. The resolution admits both Ter- 
ritories to statehood with their constitutions, on condition that at 
the time of the election of State officers New Mexico shall submit 
to its electors an amendment to its new constitution altering and 
modifying its provision for future amendments, and on the further 
condition that Arizona shall submit to its electors, at the time of 
the election of its State officers, a proposed amendment to its con- 
stitution by which judicial officers shall be excepted from the sec- 
tion permitting a recall of all elective officers, 

If I sign this joint resolution, I do not see how I can escape 
responsibility for the judicial recall of the Arizona constitution. 
The joint resolution admits Arizona with the judicial recall, but 
requires the submission of the question of its wisdom to the voters. 
In other words, the resolution approves the admission of Arizona 
with the judicial recall, unless the voters themselves repudiate it. 
Under the Arizona constitution all elective officers, and this in- 
cludes county and State judges, six months after their election 
are subject to the recall. It is initiated by a petition signed by 
electors equal to 25 per cent of the total number of votes cast for 
all the candidates for the office at the previous general election. 
Within five days after the petition is filed the officer may resign. 
Whether he does or not, an election ensues in which his name, if 
he does not resign, is placed on the ballot with that of all other 
candidates. The petitioners may print on the official ballot 200 
words showing their reasons for recalling the officer, and he is 
permitted to make defense in the same place in 200 words. If 
the incumbent receives the highest number of the votes, he con- 
tinues in his office; if not, he is removed from office, and is suc- 
ceeded by the candidate who does receive the highest number. 

This provision of the Arizona constitution, in its application 
to county and State judges, seems to me so pernicious in its effect, 
so destructive of independence in the judiciary, so likely to subject 
the rights of the individual to the possible tyranny of a popular 
majority, and, therefore, to be so injurious to the cause of free 
government, that I must disapprove a constitution containing it. 
I am not now engaged in performing the office given me in the 
enabling act already referred to, approved June 20, 1910, which 
was that of approving the constitutions ratified by the peoples 
of the Territories. It may be argued from the text of that act 
that in giving or withholding the approval under the act my only 
duty is to examine the proposed constitution, and if I find nothing 
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in it inconsistent with the Federal Constitution, the principles of 
the Declaration of Independence, or the enabling act, to register 
my approval. But now I am discharging my constitutional func- 
tion in respect to the enactment of laws, and my discretion is equal 
to that of the Houses of Congress. I must therefore withhold my 
approval from this resolution if in fact I do not approve it as a 
matter of governmental policy. Of course, a mere difference of 
opinion as to the wisdom of details in a State constitution ought 
not to lead me to set up my opinion against that of the people 
of the Territory. It is to be their government, and while the 
power of Congress to withhold or grant statehood is absolute, the 
people about to constitute a State should generally know better 
the kind of government and constitution suited to their needs 
than Congress or the Executive. But when such a constitution 
contains something so destructive of free government as the judi- 
cial recall, it should be disapproved. 

A government is for the benefit of all the people. We believe 
that this benefit is best accomplished by popular government, 
because in the long run each class of individuals is apt to secure 
better provision for themselves through their own voice in govern- 
ment than through the altruistic interest of others, however in- 
telligent or philanthropic. The wisdom of ages has taught that 
no government can exist except in accordance with laws and 
unless the people under it either obey the laws voluntarily or are 
made to obey them. In a popular government the laws are made 
by the people—not by all the people—but by those supposed and 
declared to be competent for the purpose, as males over 21 years 
of age, and not by all of these—but by a majority of them only. 
Now, as the government is for all the people, and is not solely 
for a majority of them, the majority in exercising control either 
directly or through its agents is bound to exercise the power for 
the benefit of the minority as well as the majority. But all have 
recognized that the majority of a people, unrestrained by law, 
when aroused and without the sobering effect of deliberation and 
discussion, may do injustice to the minority or to the individual 
when the selfish interest of the majority prompts. Hence arises 
the necessity for a constitution by which the will of the majority 
shall be permitted to guide the course of the government only 
under controlling checks that experience has shown to be neces- 
sary to secure for the minority its share of the benefit to the whole 
people that a popular government is established to bestow. A 
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popular government is not a government of a majority, by a 
majority, for a majority of the people. It is a government of 
the whole people by a majority of the whole people under such 
rules and checks as will secure a wise, just, and beneficent govern- 
ment for all the people. It is said you can always trust the people 
to do justice. If that means all the people and they all agree, 
you can. But ordinarily they do not all agree, and the maxim 
is interpreted to mean that you can always trust a majority of the 
people. This is not invariably true; and every limitation imposed 
by the people upon the power of the majority in their constitu- 
tions is an admission that it is not always true. No honest, clear- 
headed man, however great a lover of popular government, can 
deny that the unbridled expression of the majority of a com- 
munity converted hastily into law or action would sometimes make 
a government tyrannical and cruel. Constitutions are checks upon 
the hasty action of the majority. They are the self-imposed re- 
straints of a whole people upon a majority of them to secure 
sober action and a respect for the rights of the minority, and of 
the individual in his relation to other individuals, and in his 
relation to the whole people in their character as a state or govern- 
ment, 

The Constitution distributes the functions of government into 
three branches—the legislative, to make the laws; the executive, 
to execute them; and the judicial, to decide in cases arising before 
it the rights of the individual as between him and others and as 
between him and the Government. This division of government 
into three separate branches has always been regarded as a great 
security for the maintenance of free institutions, and the security 
is only firm and assured when the judicial branch is independent 
and impartial. The executive and legislative branches. are rep- 
resentative of the majority of the people which elected them in 
guiding the course of the Government within the limits of the 
Constitution. They must act for the whole people, of course; but 
they may properly follow, and usually ought to follow, the views 
of the majority which elected them in respect to the governmental 
policy best adapted to secure the welfare of the whole people. 
But the judicial branch of the Government is not representative 
of a majority of the people in any such sense, even if the mode 
of selecting judges is by popular election. In a proper sense, 
judges are servants of the people; that is, they are doing work 
which must be done for the Government and in the interest of 
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all the people, but it is not work in the doing of which they 
are to follow the will of the majority except as that is embodied 
in statutes lawfully enacted according to constitutional limitations. 
They are not popular representatives. On the contrary, to fill their 
office properly they must be independent. They must decide 
every question which comes before them according to law and 
justice. If this question is between individuals, they will follow 
the statute, or the unwritten law if no statute applies, and they 
take the unwritten law growing out of tradition and custom from 
previous judicial decisions. If a statute or ordinance affecting a 
cause before them is not lawfully enacted, because it violates the 
constitution adopted by the people, then they must ignore the 
statute and decide the question as if the statute had never been 
passed. This power is a judicial power imposed by the people 
on the judges by the written constitution. In early days some 
argued that the obligations of the Constitution operated directly 
on the conscience of the legislature, and only in that manner, 
and that it was to be conclusively presumed that whatever was 
done by the legislature was constitutional. But such a view did 
not obtain with our hard-headed, courageous, and far-sighted 
statesmen and judges, and it was soon settled that it was the duty 
of judges in cases properly arising before them to apply the law 
_ and so to declare what was the law, and that if what purported 

to be statutory law was at variance with the fundamental law, 
i.e., the Constitution, the seeming statute was not law at all, was 
not binding on the courts, the individuals, or any branch of the 
Government, and that it was the duty of the judges so to decide. 
This power conferred on the judiciary in our form of government 
is unique in the history of governments, and its operation has 
attracted and deserved the admiration and commendation of the 
world. It gives to our judiciary a position higher, stronger, and 
more responsible than that of the judiciary of any other country, 
and more effectively secures adherence to the fundamental will of 
the people. 

What I have said has been to little purpose if it has not shown 
that judges to fulfill their functions properly in our popular 
Government must be more independent than in any other form 
of government, and that need of independence is greatest where 
the individual is one litigant and the State, guided by the suc- 
cessful and governing majority, is the other. In order to maintain 
the rights of the minority and the individual and to preserve our 
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constitutional balance, we must have judges with courage to de- 
cide against the majority when justice and law require. 

By the recall in the Arizona constitution it is proposed to give 
to the majority power to remove arbitrarily, and without delay, 
any judge who may have the courage to render an unpopular 
decision. By the recall it is proposed to enable a minority of 
25 per cent of the voters of the district or State, for no pre- 
seribed cause, after the judge has been in office six months, to 
submit the question of his retention in office to the electorate. 
The petitioning minority must say on the ballot what they can 
against him in 200 words, and he must defend as best he can in 
the same space. Other candidates are permitted to present them- 
selves and have their names printed on the ballot, so that the recall 
is not based solely on the record or the acts of the judge, but also 
on the question whether some other and more popular candidate 
has been found to unseat him. Could there be a system more 
ingeniously devised to subject judges to momentary gusts of 
popular passion than this? We can not be blind to the fact that 
often an intelligent and respectable electorate may be so roused 
upon an issue that it will visit with condemnation the decision 
of a just judge, though exactly in accord with the law governing 
the case, merely because it affects unfavorably their contest. 
Controversies over elections, labor troubles, racial or religious 
issues, issues as to the construction or constitutionality of liquor 
laws, criminal trials of popular or unpopular defendants, the 
removal of county seats, suits by individuals to maintain their 
constitutional rights in obstruction of some popular improvement 
—these and many other cases could be cited in which a majority 
of a district electorate would be tempted by hasty anger to recall 
a conscientious judge if the opportunity were open all the time. 
No period of delay is interposed for the abatement of popular 
feeling. The recall is devised to encourage quick action and to 
lead the people to strike while the iron is hot. The judge is 
treated as the instrument and servant of a majority of the people 
and subject to their momentary will, not after a long term in 
which his qualities as a judgé and his character as a man have 
been subjected to a test of all the varieties of judicial work and 
duty so as to furnish a proper means of measuring his fitness 
for continuance in another term. On the instant of an unpopular 
ruling, while the spirit of protest has not had time to cool, and 
even while an appeal may be pending from his ruling, in which 
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he may be sustained, he is to be haled before the electorate as a 
tribunal, with no judicial hearing, evidence, or defense, and thrown 
out of office and disgraced for life because he has failed, in a 
single decision, it may be, to satisfy the popular demand. Think 
of the opportunity such a system would give to unscrupulous 
political bosses in control, as they have been in control not only 
of conventions but elections! Think of the enormous power for 
evil given to the sensational, muckraking portion of the press 
in rousing prejudice against a just judge by false charges and 
insinuations, the effect of which in the short period of an election 
by recall it would be impossible for him to meet and offset! Sup- 
porters of such a system seem to think that it will work only 
in the interest of the poor, the humble, the weak and the op- 
pressed; that it will strike down only the judge who is supposed 
to favor corporations and be affected by the corrupting influence 
of the rich. Nothing could be further from the ultimate result. 
The motive it would offer to unscrupulous combinations to seek 
to control politics in order to control the judges is clear. Those 
would profit by the recall who have the best opportunity of 
rousing the majority of the people to action on a sudden impulse. 
Are they likely to be the wisest or the best people in a community? 
Do they not include those who have money enough to employ 
the firebrands and slanderers in a community and the stirrers-up 
of social hate? Would not self-respecting men well hesitate to 
accept judicial office with such a sword of Damocles hanging over 
them? What kind of judgments might those on the unpopular 
side expect from courts whose judges must make their decisions 
under such legalized terrorism? The character of the judges would 
deteriorate to that of trimmers and timeservers, and independent 
judicial action would be a thing of the past. As the possibilities 
of such a system pass in review, is it too much to characterize it 
as one which will destroy the judiciary, its standing, and its use- 
fulness ? 

The argument has been made to justify the judicial recall that 
it is only carrying out the principle of the election of the judges 
by the people. The appointment by the executive is by the rep- 
resentative of the majority, and so far as future bias is concerned 
there is no great difference between the appointment and the elec- 
tion of judges. The independence of the judiciary is secured 
rather by a fixed term and fixed and irreducible salary. It is 
true that when the term of judges is for a limited number of 
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years and reélection is necessary, it has been thought and charged 
sometimes that shortly before election in cases in which popular 
interest is excited, judges have leaned in their decisions toward 
the popular side. 

As already pointed out, however, in the election of judges for 
a long and fixed term of years, the fear of popular prejudice as a 
motive for unjust decisions is minimized by the tenure on the 
one hand, while the opportunity which the people have calmly to 
consider the work of a judge for a full term of years in deciding 
as to his reélection generally insured from them a fair and rea- 
sonable consideration of his qualities as a Judge. While, therefore, 
there have been elected judges who have bowed before unjust 
popular prejudice, or who have yielded to the power of political 
bosses in their decisions, I am convinced that these are exceptional, 
and that, on the whole, elected judges have made a great American 
judiciary. But the success of an elective judiciary certainly fur- 
nishes no reason for so changing the system as to take away the 
very safeguards which have made it successful. 

Attempt is made to defend the principle of judicial recall by 
reference to States in which judges are said to have shown them- 
selves to be under corrupt corporate influence and in which it is 
claimed that nothing but a desperate remedy will suffice. If the 
political control in such States is sufficiently wrested from corrupt- 
ing corporations to permit the enactment of a radical constitu- 
tional amendment like that of judicial recall, it would seem pos- 
sible to make provision in its stead for an effective remedy by 
impeachment in which the cumbrous features of the present 
remedy might be avoided, but the opportunity for judicial hearing 
and defense before an impartial tribunal might be retained. Real 
reforms are not to be effected by patent short cuts or by abolishing 
those requirements which the experience of ages has shown to be 
essential in dealing justly with every one. Such innovations are 
certain in the long run to plague the inventor or first user and will 
come readily to the hand of the enemies and corrupters of society 
after the passing of the just popular indignation that prompted 
their adoption. 

Again, judicial recall is advocated on the ground that it will 
bring the judges more into sympathy with the popular will and 
the progress of ideas among the people. It is said that now judges 
are out of touch with the movement toward a wider democracy and 
a greater control of governmental agencies in the interest and for 
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the benefit of the people. The righteous and just course for a 
judge to pursue is ordinarily fixed by statute or clear principles 
of law, and the cases in which his judgment may be affected by 
his political, economic, or social views are infrequent. But even 
in such cases judges are not removed from the people’s influence. 
Surround the judiciary with all the safeguards possible, create 
judges by appointment, make their tenure for life, forbid diminu- 
tion of salary during their term, and still it is impossible to prevent 
the influence of popular opinion from coloring judgments in the 
long run. Judges are men, intelligent, sympathetic men, patriotic 
men, and in those fields of the law in which the personal equation 
unavoidably plays a part, there will be found a response to sober 
popular opinion as it changes to meet the exigency of social, 
political, and economic changes. Indeed, this should be so. Indi- 
vidual instances of a hidebound and retrograde conservatism on the 
part of courts in decisions which turn on the individual economic 
or sociological views of the judges may be pointed out; but they are 
not many, and do not eall for radical action. In treating of courts 
we are dealing with a human machine, liable, like all the inventions 
of man, to err, but we are dealing with a human institution that 
likens itself to a divine institution, because it seeks and preserves 
justice. It has been the corner stone of our gloriously free Gov- 
ernment, in which the rights of the individual and of the minority 
have been preserved, while governmental action of the majority 
has lost nothing of beneficent progress, efficacy, and directness. 
This balance was planned in the Constitution by its framers, and 
has been maintained by our independent judiciary. 

Precedents are cited from State constitutions said to be equiva- 
lent to a popular recall. In some, judges are removable by a vote 
of both houses of the legislature. This is a mere adoption of the 
English address of Parliament to the Crown for the removal of 
judges. It is similar to impeachment, in that a form of hearing is 
always granted. Such a provision forms no precedent for a popu- 
lar recall without adequate hearing and defense, and with new 
candidates to contest the election. 

It is said the recall will be rarely used. If so, it will be rarely 
needed. Then why adopt a system so full of danger? But it is a 
mistake to suppose that such a powerful lever for influencing 
judicial decisions and such an opportunity for vengeance because 
of adverse ones will be allowed to remain unused. 

But it is said that the people of Arizona are to become an 
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independent State when created, and even if we strike out judicial 
recall now, they can reincorporate it in their constitution after 


statehood. 

To this I would answer that in dealing with the courts, which 
are the corner stone of good government, and in which not only 
the voters, but the nonvoters and nonresidents, have a deep interest 
as a security for their rights of life, liberty, and property, no 
matter what the future action of the State may be, it is necessary 
for the authority which is primarily responsible for its creation to 
assert in no doubtful tones the necessity for an independent and 


untrammeled judiciary. 
Wm. H. Tart. 


Tue Wuite House, August 15, 1911. 


SuPPLEMENTARY NOTE 


This veto message was referred, together with the bill, 
to the Committee on Territories in the House of Repre- 
sentatives, which shortly afterwards reported favorably a 
resolution of the Senate providing for conditional admis- 
sion. This resolution became law August 21, 1911, and 
provided that the President should proclaim the admission 
of Arizona as soon as the electors of the Territory had 
ratified an amendment to the constitution exempting the 
judiciary from the recall provisions. In case this amend- 
ment should be lost, the act instructed the President to 
decline to issue the proclamation of admission. As was 
expected, the electors promptly accepted the amendment by 
an overwhelming vote, and on February 14, 1912, Presi- 
dent Taft issued a proclamation declaring Arizona admitted 
to the full privileges of statehood. 

Hardly was the ink on the President’s signature dry 
before a petition was circulated to restore the original sec- 
tion of the constitution without the words ‘‘except members 
of the judiciary’’; and at the same election in which Presi- 
dent Taft was defeated for a second term, Arizona had the 
satisfaction of restoring its fundamental law to its original 
form. The amendment was passed by a vote of 16,272 to 
3,705, and no subsequent attempt has been made to strike 
it from the constitution. 
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19. Lincoln and the Admission of Nevada 


One of the methods by which the President influences 
the course of legislation in Congress is well illustrated by 
the following incident of Lincoln’s administration. 


SOURCE—Charles A. Dana, Recollections of the Civil War (New York, 
1902), 174-177. (Used by permission of D. Appleton and Company.) 


Lincoln was a supreme politician. He understood politics 
because he understood human nature. I had an illustration of 
this in the spring of 1864. The administration had decided that 
the Constitution of the United States should be amended so that 
slavery should be prohibited. This was not only a change in our 
national policy, it was also a most important military measure. 
It was intended not merely as a means of abolishing slavery for- 
ever, but as a means of affecting the judgment and the feelings and 
the anticipations of those in rebellion. It was believed that such 
an amendment to the Constitution would be equivalent to new 
armies in the field, that it would be worth at least a million men, 
that it would be an intellectual army that would tend to paralyze 
the enemy and break the continuity of his ideas. 

In order thus to amend the Constitution, it was necessary first 
to have the proposed amendment approved by three-fourths of the 
States. When that question came to be considered, the issue was 
seen to be so close that one State more was necessary. The State 
of Nevada was organized and admitted into the Union to answer 
that purpose. I have sometimes heard people complain of Nevada 
as superfiuous and petty, not big enough to be a State; but when 
I hear that complaint, I always hear Abraham Lincoln saying, 
“It is easier to admit Nevada than to raise another million of 
soldiers.’’ 

In March, 1864, the question of allowing Nevada to form a 
State government finally came up in the House of Representatives. 
There was strong opposition to it. For a long time beforehand the 
question had been canvassed anxiously. At last, late one after- 
noon, the President came into my office, in the third story of the 
War Department. He used to come there sometimes rather than 
send for me, because he was fond of walking and liked to get 
away from the crowds in the White House. He came in and shut 
the door. 
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‘‘Dana,’’ he said, ‘‘I am very anxious about this vote. It has 
got to be taken next week. The time is very short. It is going to 
be a great deal closer than I wish it was.”’ 

‘‘There are plenty of Democrats who will vote for it,’’ I 
replied. ‘‘There is James E. English, of Connecticut; I think he 
is sure, isn’t he?’’ 

‘‘Oh, yes; he is sure on the merits of the question.’’ 

‘‘Then,’’ said I, ‘‘there’s ‘Sunset’ Cox, of Ohio. How is he?’’ 

‘‘He is sure and fearless. But there are some others that I am 
not clear about. There are three that you can deal with better 
than anybody else, perhaps, as you know them all. I wish you 
would send for them.’’ 

He told me who they were; it isn’t necessary to repeat the 
names here. One man was from New Jersey and two from New 
York. 

‘What will they be likely to want?’’ I asked. 

‘‘T don’t know,’’ said the President; ‘‘I don’t know. It makes 
no difference, though, what they want. Here is the alternative: 
that we carry this vote, or be compelled to raise another million, 
and I don’t know how many more men, and fight no one knows 
how long. It is a question of three votes or new armies.’’ 

“Well, sir,’’ said I, ‘‘what shall I say to these gentlemen?’’ 

‘*‘T don’t know,’’ said he; ‘‘but whatever promise you make to 
them I will perform.’’ 

I sent for the men and saw them one by one. I found that they 
were afraid of their party. They said that some fellows in the 
party would be down on them. Two of them wanted internal 
revenue collector’s appointments. ‘‘You shall have it,’’ I said. 
Another one wanted a very important appointment about the 
custom house of New York. I knew the man well whom he wanted 
to have appointed. He was a Republican, though the congressman 
was a Democrat. I had served with him in the Republican county 
committee of New York. The office was worth perhaps twenty 
thousand dollars a year. When the congressman stated the ease, 
I asked him, ‘‘Do you want that?’’ 

““Yes,’’ said he. 

‘‘Well,’’ I answered, ‘‘you shall have it.’’ 

‘“‘T understand, of course,’’ said he, ‘‘that you are not saying 
this on your own authority ?’’ 

‘Oh, no,”’ said I; ‘‘I am saying it on the authority of the 
President. ’’ 
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Well, these men voted that Nevada be allowed to form a State 
government, and thus they helped secure the vote which was re- 
quired. The next October the President signed the proclamation 
admitting the State. In the February following Nevada was one 
of the States which ratified the Thirteenth Amendment, by which 
slavery was abolished by constitutional prohibition in all of the 
United States. I have always felt that this little piece of side 
politics was one of the most judicious, humane, and wise uses of 
executive authority that I have ever assisted in or witnessed. 


20. Extension of the Merit System 


The Civil Service Act of 18831 placed only a small 
proportion of the employees of the federal government 
under the merit system. Since that time the number has 
been gradually increased from about 14,000 to more than 
400,000 in 1924. Many of these extensions have been made 
by acts of Congress, but in a considerable number of cases 
they have been effected by the President alone through his 
ordinance power. This is usually done by issuing an execu- 
tive order amending the Civil Service Rules to include the 
class of employees which it is desired to bring under them. 
Thus since June 30, 1902, the rural free delivery carriers 
have been included within the classified service as the result 
of an amendment to the rules (given below) ordered by 
President Roosevelt, November 27, 1901. The amend- 
ment affected the positions of about 8,800 employees. 


SOURCE—Nineteenth Report of the Ciwil Service Commission (Washington, 
1902), 79-80. 


Section 4 of Rule III was amended by striking out all of the 
first sentence and inserting in lieu thereof the following: 

The post-office service shall include all officers and employees 
in free-delivery post-offices and in the rural free-delivery service, 
except persons employed merely as laborers or workmen and per- 
sons whose appointments are subject to confirmation by the Senate: 
Provided, That until regulations for appointments of carriers in 


192 U. S. Stat. at Large, 403. 
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the rural free-delivery service shall become operative said carriers 
shall not be treated as classified hereunder: And provided further, 
That transfers shall not be made from the position of carrier in 
the rural free-delivery service to any other position in the classified 
service. 

The sentence stricken out by this amendment reads as follows: 

The post-office service shall include the officers and employees 
in any free-delivery post-office who have been, or may hereafter be, 
classified under the civil-service act. 


21. A United States Civil Service Examination 


Each type of position in the federal classified service 
requires a different kind of examination, but the following 
synopsis of the Railway Postal Clerk Examination indi- 
cates something of the form and character of many of these 
tests. Typical examinations for most of the classified posi- 
tions may be secured by writing the Civil Service Commis- 
sion, Washington, D. C. 


SOURCE—Leaflet furnished by the Civil Service Commission. 


UNITED STATES CIVIL SERVICE EXAMINATION 
RAILWAY POSTAL CLERK 


May 3, 1924 
SAMPLE QUESTIONS 


Mail tests.—These tests are intended to show the competitor’s 
ability to do certain kinds of work required of railway postal 
clerks, but it is not necessary in answering them for a competitor 
to have had any previous experience in the Postal Service. 

Exercise 1—Suppose you were sorting outgoing mail. Each 
square below represents a mail sack for the mail going to the cities 
named in the square. After each city in the list below the squares 
write the number of the sack carrying mail to that city. In the 
sample list, ‘‘1’’ is written after ‘‘Seattle’’ because letters for 
Seattle should be dropped in sack numbered 1. ‘‘3’’ is written 
after ‘‘Chicago’’ because letters for Chicago should be dropped in 
the sack numbered 3. ‘‘2’’ should be written in the blank after 
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‘St. Paul’’ because letters for St. Paul should be dropped in the 
sack numbered 2. Fill in the blanks after the other cities. 


1 2 3 

Seattle Minneapolis Milwaukee 

Portland St. Paul Chicago 

Spokane Des Moines Grand Rapids 

City. No. City. No. City. No. 

Sg | Cae -?. Milwaukee .... ... Grand Rapids. 
Chicago ...... .S, Spokane) .)3.:.)s st hie ORTLAIIG hoe lava 
RU AULD a ccs. 52s ... Des Moines... ... Minneapolis 


Ezercise 2—During June, July, and August of 1924, post 
offices will be maintained at the following places, and mail for each 
place should be put in sacks numbered as follows: 


Hughes. Wooster. Ravina. Fenton. 
Joplin, Athens. Eureka, 


Six minutes will be allowed for memorizing the names of the 
cities with their corresponding numbers. On the following page 
directions similar to the following will be given: 


‘“Beginning September 1, 1924, the post office at Wooster 
will be discontinued and all mail addressed to Wooster 
should be sent to Athens until further notice.’’ 


Without referring to the page giving the list of cities and their 
numbers, write the number of the mail sack in which you would 
place mail addressed to the following towns on the date named. 
(The sample is numbered correctly.) ‘‘6’’ is written after ‘‘ Woos- 
ter’? because the post office at Wooster was discontinued on 
September 1, and all mail for Wooster was to be sent to Athens 
marked ‘‘No. 6.’’ Fill in the blanks for the other cities. 
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. 3, Ravinia. ... Hughes. ... Joplin. 
J+ > Fenton: ... Athens. ;.. Bureka. 
_ & Wooster. 


Exercise 3—Assume that you are a railway postal clerk on 
train No. 1 and have mail for cities through which your train does 
not pass, but the mail sacks for such cities must be thrown off at 
junction points on your run. The cities not on your run are served 
by trains No. 3 and No. 5, which connect with the line on which 
your train runs. Write the name of the city at which you would 
transfer mail to another train if necessary, so as to have the mail 
reach the city for which it is intended at the earliest possible time, 
regardless of the number of times it changes cars. Consider that 
all trains stop one minute and assume that one minute is sufficient 
time to transfer mail from one train to another. 

A map showing the railroad lines and towns and a time-table 
will be furnished in the examination room, but it is possible to 
answer all the questions from the time-table alone. 


Map: 


(2) Cleff 


Post 


Time table. 
Train No. 1 arrives Cleff at 6.00 a. m. 
Train No. 1 arrives Flagg at 7.00 a. m. 
Train No. 1 arrives Dowd at 7.30 a. m. 
Train No. 1 arrives Fern at 8.00 a. m. 


Train No. 3 arrives Lynn at 6.30 a. m. 
Train No, 3 arrives Flagg at 6.50 a. m. 
Train No. 3 arrives Post at 7.40 a. m. 

Train No. 3 arrives Fern at 8.15 a. m. 
Train No. 3 arrives Ward at 9.00 a. m. 


Train No. 5 arrives Narr at 7.15 a. m.. 
Train No. 5 arrives Dowd at 7.35 a. m. 
Train No. 5 arrives Post at 7.50 a. m. 
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You are a railway postal clerk on train No. 1. Assuming that 
all trains are on time, write the name of the city at which you 
would transfer a mail sack for— Time of 

City. arrival. 


oe eee eee ees oeee 


In the examination a larger number of towns and branch lines 
will be shown on the map and time table, and competitors will be 
required to indicate the city and time of arrival for certain mail 
when train No. 1 is delayed a given time, thus changing the place 
at which the mail must be transferred in order to reach the city to 
which it is addressed at the earliest possible time. 


Exercise 4.—Sheets will be given containing addresses of letters 
in the handwriting of various senders. The competitor will also 
be furnished with a list of the names and addresses for which the 
letters may have been intended, but only one of which is correct. 
Competitors will be requested to indicate by check mark the person 
for whom the letter was intended. 


General Tests, Including Spelling, Arithmetic, and Location of 
Cities. 

Spelling—Sentences will be given containing misspelled words 
designed to test the competitor’s ability to spell correctly. 

In each of the sentences below the word printed in italics has 
been misspelled. Spell it correctly on the line at the right. 

1. The steemur carried 500 bags of mail to Europe... ed eo 

2. The trains on this ralerode are always on time............ 


Arithmetic.—1. If a post office handled 153,840 pieces 
of mail during the month of June, what was the average 
number of pieces handled per day during the month?... ...?.-. 

2. A postal clerk assorted 1,900 pieces of mail in 50 
minutes. The first 25 minutes he assorted 42 pieces per 
minute. How many pieces per minute did he assort dur- 

Bet eA E ) SITIOS 1 eect ole cals =, sabe mi ahs + 91's by 9,6 «ea oye! oe oe 

3. A railway postal clerk has 100 bags of mail on his 
train. If he throws off 10 bags at Station A, twice as many 
at Station B, and three times as many at Station C as at 
Station A, how many has he left? ..... 2.2... s dese ee eee eens 

Location of cities—Questions will be asked relating only to 
location of cities by States, and to relative positions of cities. 
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22. An Opinion of an Attorney General 


Not only is the Attorney-General the chief prosecuting 
officer for the United States, but he acts as the official legal 
advisor to the President and the heads of the executive 
departments. He is frequently requested by these officers 
to interpret the United States statutes or the Constitution 
in regard to some particular matter. His opinions, rendered 
in answer to these requests, are collected in the series of 
volumes (now over thirty) known as the ‘‘Opinions of the 
Attorney-General.’’ In view of the high position which 
the Attorney-General occupies, his opinions have more 
weight than those of a private attorney, and are frequently 
cited to the courts as the official administrative interpreta- 
tion of the law. In many instances these opinions are prac- 
tically final, for if the Attorney-General decides that there 
is no legal justification for carrying on a certain prosecu- 
tion, that usually ends the matter—at least for his term of 
office. 

While it is true that the Attorney-General does not 
always write the opinions himself (they are frequently pre- 
pared in the office of the Solicitor-General), he is responsi- 
ble not only for the views set forth but likewise for the 
phraseology employed. The following opinion contains the 
advice given the State Department in respect to its nego- 
tiations with the English Foreign Office regarding naviga- 
tion on the Rainy River, which forms the boundary between 
Minnesota and Canada. It is typical of the more strongly 
reasoned statements; and it will be noticed that both the 
Constitution and the Federal statutes are interpreted in it. 


SOURCE—27 Opinions of the Attorney General (1909), 327. 
CONSTRUCTION OF LONG SAULT RAPIDS DAM, RAINY RIVER. 


DEPARTMENT OF JUSTICE, 
Bes 4 May 10, 1909 
The Government of Great Britain has presented to this Govern- 


ment an application for its consent to the construction by the 
Canadian government of a lock and dam at the foot of Long Sault 
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Rapids in Rainy River. This river is an international stream form- 
ing the boundary line between the State of Minnesota and the 
northwestern portion of the Province of Ontario. Near Rainy 
Lake are the Falls of Fort Frances, and about 4214 miles below 
those falls are the Long Sault Rapids, where the water descends 
7 or 8 feet in 144 miles. By the construction of a dam of the 
character described, at the foot of these falls, the Rainy River can 
be made navigable to the Falls of Fort Frances. 

It will be necessary, however, that a portion of this dam be 
constructed on American territory; and the complication arises 
out of the proposal that consent be given to a forefyn government 
to occupy territory in the manner and for the purpose described, 
which is a part of the United States, and at the same time, of the 
State of Minnesota. 

You request of me an opinion on the questions of law presented 
by this state of facts, and in reply I will suggest and answer such 
questions of law as appear to me to be material. 

First. The President and the Senate, by the exercise of the 
treaty power and without the consent of the State of Minnesota, 
can grant to the Canadian government the easement desired. 

There is much conflict of opinion as to whether or not any part 
of the territory of a State can be ceded by treaty without the 
consent of the State, and the question has never been authorita- 
tively settled by the United States Supreme Court. The various 
opinions upon both sides of the question may be found in 1 Butler’s 
Treaty Making Power, pages 412 et seq.; 2 Butler, ete., pages 238 
and 239; and 5 Moore’s International Law Digest, 171-175. But I 
do not think this question here arises, as I do not understand that 
it is contemplated to deprive the State of Minnesota of its sovereign 
jurisdiction over this strip of territory, but only to confer upon 
Canada the right of a private owner of the soil or an easement 
therein. 

That it is consistent for one sovereign power to hold the title 
to land lying within another, and said land be subject to the 
jurisdiction of the latter power the same as if held by a private 
individual, is shown in Ft. Leavenworth R. R. Co. v. Lowe (114 
U.S. 525, 588). It is true that in this case the discussion was 
confined to the relationship between the United States and a State 
under such circumstances, but the difference presents only a 
question of policy and not of power. 

I think the title to or easement in the necessary amount of land 
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may be, by treaty, vested in the Canadian government, although 
the land adjoining the river at that place be owned by a private 
individual. ... 

Second. Congress can, by legislative enactment, authorize the 
Canadian government to occupy the land in question. 

Under the commerce clause of the Constitution, Congress can 
exercise plenary power over all navigable waters of the United 
States for all purposes relating to commerce and navigation. And 
inasmuch as the structure contemplated is for the purpose of im- 
proving navigation, there can be no doubt that Congress has 
power to authorize the construction of the same, and also to 
authorize the condemnation of property for that purpose, if con- 
demnation be necessary. 

Third. With reference to compensating the private owners 
for the land that must be taken possession of for the construction 
of the dam, I find the following to be the law: 

If no injury should arise from the construction of the dam 
other than mere occupancy of such portion of the bed and bank 
of the stream as may be necessary for its construction, such would 
not constitute a taking of private property for a public use in the 
constitutional sense, and no liability for compensation would arise 
therefrom. (Gibson v. United States, 166 U.S. 269, 276; Scranton 
v. Wheeler, 179 U. S. 141, 160-165.) 

But if, in consequence of the construction of the dam, adjoin- 
ing lands should be overflowed, and their value permanently 
destroyed, such would be a taking of private property in the con- 
stitutional sense, and it would be necessary to pay proper com- 
pensation therefor. (Pumpelly v. Green Bay Co., 13 Wall. 166; 
United States v. Lynah, 188 U.S. 445, 468-474.) 

Riparian owners of navigable streams hold title thereto, sub- 
ject only to the use of their property so far as such use may pro- 
mote the interests of commerce. I am of the opinion, therefore, 
that if the entire title to such strip of land should be taken, and 
not a mere easement therein, the owner would be protected by 
the Constitution, and proper compensation would have to be paid 
him. 

The above principles apply whether the taking be done under 
treaty or act of Congress. While a treaty is a supreme law, it is 
only so in so far as it does not conflict with the Constitution, and 
when private property is taken by treaty it must be compensated 
for. (2 Butler’s Treaty Making Power, sec. 442; Meade v. United 
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States, 2 Ct. C. 224, 275; Gray v. United States, 21 Ct. C. 340, 
392.) 

Fourth. Congress has not conferred upon any person the 
power to authorize the Canadian government to occupy the Amer- 
ican side of the stream for the purpose mentioned. 

By sections 9 and 10 of the act of March 3, 1899 (30 Stat. 
1151), Congress did not undertake to assume control over navi- 
gable streams to such an extent as to deprive a State in which 
such stream may be situated of all jurisdiction thereover. This 
statute only in effect provides that under the circumstances de- 
scribed the Secretary of War may withdraw all objection upon the 
part of the United States to the creation of the structures therein 
mentioned. (Lake Shore & Mich. Ry. Co. v. Ohio, 165 U. S. 365; 
Cummings v. Chicago, 188 U. 8S. 410.) And not having assumed 
control of such streams for the National Government, it necessarily 
follows that Congress has not authorized anyone to act for the 
Government in the control of the same. 

Fifth. Congress has authorized no one to give assent for the 
United States to the construction of the dam in question, although 
the legislature of the State of Minnesota should, so far as it has 
power to do, authorize its construction. 

I do not think the first proviso to section 9 of said act of March 
3, 1899, wherein it is provided that bridges, dams, dikes, etc., may 
be built under the authority of the legislature of a State across 
rivers and other waterways the navigable portions of which lie 
wholly within the limits of a single State, provided the location 
and plans thereof are submitted to and approved by the Chief of 
Engineers and by the Secretary of War before construction is 
commenced, applies to the matter under consideration, for two 
reasons: 

First, it was never contemplated by Congress that such author- 
ity should be granted by the State to a foreign government. 
Under the constitutional provision hereinafter more fully con- 
sidered, the States are prohibited from entering into any com- 
pact or agreement with a foreign power without the consent of 
Congress. This means that when such consent is given, Congress 
shall have in mind the particular matter consented to; and cer- 
tainly Congress did not intend by the general act in question to 
give its consent for a State to enter into an agreement with a 
foreign power by which such power might occupy the soil within 
the jurisdiction of the United States. 
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Second, the navigable portions of Rainy River do not lie wholly 
within the State of Minnesota. The stream is an international 
boundary, and does not, therefore, literally fall within the terms 
of the act, nor does it fall within the spirit of the act, because the 
construction of the dam would necessitate an agreement with a 
foreign power, which, as above stated, was not contemplated by 
Congress. 

Sixth. The State of Minnesota can not enter into a compact 
or agreement with Great Britain or the Canadian government 
whereby the dam can be constructed without the consent of Con- 
gress. 

The third clause of Article I, section 10, of the Constitution 
provides that— 

‘‘No State shall, without the consent of Congress ... enter 
into any agreement or compact with another State, or with a 
foreign power.”’ 

This provision prohibits a State from making any kind of an 
agreement with a foreign power. (Holmes v. Jennison, 14 Pet. 
540, 574; Hx parte Holmes, 12 Vt. 631; Poole v. Fleeger, 11 Pet. 
185; Virgima v. Tennessee, 148 U. S., 508, 519, 520; Story’s 
Const. sec. 1403.) 

Seventh. It is necessarily implied in the above-mentioned 
constitutional provision that the dam may be constructed under 
agreement between Great Britain and the State of Minnesota, 
to which Congress shall have given its consent. 

Eighth. You state that it has been suggested that the Canadian 
government might undertake the construction of the portion of 
the dam on the American side of the river through a corporation 
organized under the laws of the State of Minnesota, said construc- 
tion having been first properly authorized by Congress. 

I think this plan entirely feasible, provided the laws of Minne- 
sota are not in conflict therewith; and it would probably present 
some advantages, as the corporation would be a citizen of the 
United States and of the State of Minnesota, and its control 
would not necessitate negotiations with a foreign government. 
However, I make this suggestion, that when authority is obtained 
from Congress to construct the dam, its consent be also obtained 
for the Canadian government to hold the stock of the Minnesota 
corporation. 

The opinion delivered by Chief Justice Taney in Holmes v. 
Jenmson, supra, shows that it was the purpose of the framers of 
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the Constitution to cut off all forms of agreements, both direct 
and indirect, between States and foreign powers. And, without 
expressing an opinion as to whether the third clause of Article 
I, section 10, of the Constitution prohibits, without the consent 
of Congress, a foreign power from holding all or a majority of 
the stock of a corporation organized under the laws of a State, 
the object of which is to acquire territory within the United States, 
except to say that the validity of such ownership is a matter of 
grave doubt, I do advise that a precedent be not set in the present 
instance, whereby a foreign power may be allowed to accomplish 
that by indirection which it can not accomplish directly. 
Very respectfully. 


GEORGE W. WICKERSHAM. 
The SECRETARY OF STATE. 


23. Fraud Orders Issued by the Post Office Department 


The carrying and distribution of mail matter is by no 
means the sole activity of the Post Office Department; there 
is also—among other things—the protection of the mail 
service against grave abuses by the unscrupulous. With 
this object in view, Congress passed a ‘‘Lottery Act,’’ in 
1890, which gave the Postmaster General authority to with- 
draw mailing privileges from any person or concern using 
them for fraudulent purposes. The following extracts 
indicate the methods used in issuing fraud orders and show 
the form followed, together with the reasons assigned in a 
typical instance of medical fraud uncovered by post-office 
inspectors. 

SOURCES—A. Address of Horace J. Donnelly, Sr., Assistant Solicitor, Post- 
Office Department, before the Convention of Investment 
Bankers’ Association of America, October 31, 1923, at Wash- 
ington, D. C. Manuscript furnished through the courtesy of 
Mr. Donnelly. 
B. Copy of order furnished through the courtesy of Mr. Don- 
nelly. 


C. Copy of memorandum furnished through the courtesy of Mr. 
Donnelly. 


A 


It is not extravagant to say that a million gullible Americans 
yearly lose their money and property in mail fraud schemes and 


that a billion dollars annually are so lost... . 
196 U. S. Stat. at Large, 465. 
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It is amazing that so many people in this enlightened age are 
willing to be duped, but in connection with investment ventures 
their desire to get something for nothing, or a lot for a little, 
seems almost to overcome all efforts to protect them... . 

When Mr. New became the head of the Post Office Department 
eight months ago he was quick to see what a menace to decent 
society and sound business these vultures are, and the most vigorous 
campaign against mail frauds in the history of the Department 
was started, the drive being aimed particularly at oil stock pro- 
moters who then seemed to be running wild in several of the 
States. The result has been that during these few brief months 
of his administration, fraud orders have already been issued against 
the names of 168 persons and concerns of which number 117 
were against oil stock promotion operators. Hundreds of other 
oil promoters, as a result of this campaign, abandoned operations 
before they could be reached with fraud orders. 

In addition to these fraud orders the Department has over 
400 criminal cases against oil promoters at Fort Worth, Texas, 
alone. Already more than 200 have been arrested and indicted, 
and some brought to trial and convicted, the Department of Jus- 
tice fully cooperating and working hand in hand with the Post 
Office Department. ... 

The force of post office inspectors was increased in number to 
535, and from this highly intelligent body of investigators flying 
squads, composed of experts in the art of detecting fraud, were 
mobilized to follow these promoters from field to field and report 
their activities to the Solicitor for the Post Office Department at 
Washington. ... 

After the post office inspectors gather the evidence it is ex- 
amined by trained attorneys in the Solicitor’s office of the Post 
Office Department, and if a prima facie case of fraud is disclosed 
the promoter is cited to appear before the Solicitor and show cause 
why a fraud order should not issue. After a full and fair hear- 
ing of both sides of the case, the Solicitor decides whether the 
evidence justifies the issuance of a. fraud order. 

By such order the postmaster is directed to stamp as fraudulent 
and return to senders all mail received at his office addressed to 
the parties named therein, thus cutting off all remitttances and 
automatically putting the promoter out of business. 

No more drastic and effective action could be taken. The 
crook fears it more than any other, even more than criminal pro- 
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secution, because he wants to continue receiving revenue. I re- 
eall the case of a shrewd promoter who after being sent to prison 
took the warden into partnership with him and resumed opera- 
tions from that institution. 

Practically every line of activity is sought to be operated 
fraudulently through the mails by some, and it would be an end- 
less task for me to undertake to enumerate the classes of enter- 
prises we encounter. They run from the simple catch-penny sales 
schemes to gigantic investment swindles of different kinds in- 
volving millions of dollars each. 


B 


Post Office Department 
WASHINGTON 
November 19, 1924. 
Orper No. 1246 

It having been made to appear to the Postmaster General, upon 
evidence satisfactory to him, that Dr. P. F. Hough, . . . Prince 
Huff, ... and P. F. Huff, at De Soto, Mississippi, are engaged 
in conducting a scheme or device for obtaining money through 
the mails by means of false and fraudulent pretenses, representa- 
tions, and promises, in violation of the act of Congress entitled 
‘“An act to amend certain sections of the Revised Statutes re- 
lating to lotteries, and for other purposes,’’ approved September 
19, 1890, said evidence being more fully described in the memoran- 
dum of the Solicitor for the Post Office Department of the date 
of November 18, 1924, and by authority vested in the Postmaster 
General by said act, . . . the Postmaster General hereby forbids 
you to pay any Postal Money Order drawn to the order of said 
parties and you are hereby directed to inform the remitter of 
any such postal money order that payment thereof has been for- 
bidden, and that the amount thereof will be returned upon the 
presentation of the original order or a duplicate thereof applied 
for and obtained under the regulations of the Department. 

And you are hereby instructed to return all letters, whether 
registered or not, and other mail matter which shall arrive at 
your office directed to the said parties to the postmasters at the 
offices at which they were originally mailed, to be delivered to 
the senders thereof, with the words ‘‘Fraudulent: Mail to this 
address returned by order of Postmaster General’’ plainly writ- 
ten or stamped upon the outside of such letters or matter. Where 
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there is nothing to indicate who are the senders of letters not 
registered or other matter, you are directed to send such letters 
and matter to the Division of Dead Letters with the words ‘‘ Fraud- 
ulent: Mail to this address returned by order of Postmaster Gen- 
eral’’ plainly written or stamped thereon, to be disposed of as 
other dead matter under the laws and regulations applicable there- 


to. 
“Signed) Joun H, BaRtTLett 


Acting Postmaster General. 
To the Postmaster. 
De Soto, Mississippi. 
(Case No, 86957-E) 


C 
November 18, 1924. 

In the Matter of Charges that 
DR. P. F. HOUGH, 
PRINCE HUFF, 
Pye AURE. 

at MEMORANDUM FOR THE 
De Soto, Mississippi, POSTMASTER GENERAL 


are engaged in conducting a scheme|Recommending the tssu- 
for obtaining money through the mails} nce of a fraud order. 

by means of false and fraudulent pre- 

tenses, representations and promises, 

in violation of Sections 3929 and 4041 

of the Revised Statutes, as amended. 


On October 11, 1924, the above mentioned parties were fur- 
nished a copy of a memorandum of charges on file in this office 
and called upon to show cause on November 5, 1924, why a fraud 
order should not be issued against them. No one appeared here 
on the date set for the hearing, but on October 23, 1924, a letter 
signed by ‘‘Mattie Hough’’ dated at De Soto, Mississippi, October 
20, 1924, was received in this office, in which the receipt of the 
citation was acknowledged and the statement was made that 
‘Prince Hough’’ was very sick and unable to attend to business, 
but that as soon as he recovered he would make answer to the 
charges. No answer has to this date been received. 

I have carefully reviewed all of the evidence in this case, and 
find the facts to be as follows: 

P. F, Hough, who employs in the scheme being operated by him 
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through the mails all of the names set forth in the caption hereof, 
is a colored man, about 70 years of age. He is not a licensed 
physician, but he is known among some ignorant people of his own 
race as a ‘‘Voodo’’ or ‘‘Hoodo’’ doctor. 

In addition to a local ‘‘practice’’ he carries on a mail order 
business, wherein he represents that he can diagnose any disease 
to which humanity is heir by having his patients ‘‘spit on a piece 
of white cloth’’ and send it to him. The evidence before us shows 
that Hough claims that he will furnish medicine that will cure 
syphilis, tuberculosis, and other serious disorders diagnosed by 
him, by means of the ‘‘piece of white cloth’’ mentioned. 

In one test case conducted by the inspector who investigated 
this case Hough was advised that the writer had a bad disease. 
He replied that he would cure the writer for $25.00, and in- 
structed him to ‘‘spit on a piece of white cloth’’ and send it to 
him with $14.00. The amount demanded was reduced finally to 
$5.00, which was sent, with a piece of white rag on which some 
white of an egg had been smeared. Several days later the patient 
received a small envelope containing a brown powder, with the 
following directions: 


““Dr Sir Yos ReCeVed Lisen Emty contents in A Pint Bot 
fill it With Clen Water take a table Spoon 3 times A Day Before 
meals Shake the Bot till al ReSolve is the Cause Yo Being 
Like Yo Ar to Cure Yo & make you Luck & never go Brok & get 
all the Work Yo Can Do & Bor All the Money Yo Want to Run 
Eny Bus yo want Will Cost 21 Dols 

A frind P. F. Hough Box 86.’’ 


Several complaints in evidence indicate that Hough has re- 
ceived and appropriated money sent him for ‘‘treatments,’’ and 
has furnished nothing therefor. 

The Postmaster at De Soto, Mississippi, reports that Hough 
is receiving under the names set forth in the caption hereof an 
average of about ten letters every day. 

The evidence in this case shows that Hough’s representations 
that he can diagnose any disease in the manner indicated above, 
and that he can cure all diseases, are false and fraudulent. 

I therefore recommend that a fraud order be issued against 
the names sef forth in the caption of this memorandum. 

(Signed) H. J. DoNNELLY 
Acting Solicitor. 


126 MATERIALS ON AMERICAN GOVERNMENT 


24. Apportionment Act of 1911 


The Constitution provides no automatic method of 
changing the number of seats to which each state is entitled 
in the House of Representatives. The authors of the in- 
strument foresaw, however, that redistributions would be 
made desirable by increases and shifts of population, and 
expected that there should be a reapportionment after each 
decennial census. At one time, indeed, Congress attempted 
to install an automatic method of apportionment. But in 
every other instance redistributions have been effected by 
acts similar to the one given below. The size of the House 
has been increased by each of these acts, with the exception 
of the one passed in 1842; ? but even so, the increase in size 
has by no means kept pace with the population growth of 
the country. The act of 1842 is noteworthy, not only be- 
cause it was the only successful effort to reduce the size of 
the House, but because it was the first in which Congress at- 
tempted to curb gerrymandering of congressional districts 
by the state legislatures. Since 1911 the composition of 
Congress has been determined by the following act. There 
is a general feeling that the size of the House should not 
be further increased (there are now 435 members), but it 
is very difficult to devise a reapportionment without doing 
this. Hence no measure has yet (1925) been passed in 
pursuance of the census of 1920, 


SOURCE—37 U. S. Stat. at Large, 13. 


An Act for the Apportionment of Representatives in Congress 
among the several States under the Thirteenth Census. 

Be wt enacted by the Senate and House of Representatives of 
the Umted States of America in Congress assembled, That after 
the third day of March, nineteen hundred and thirteen, the House 
of Representatives shall be composed of four hundred and thirty- 
three Members, to be apportioned among the several States as 
follows: 


*Act of May 23, 1850. 9 U. S. Stat. at Large, 432-433. 
Act of June 25, 1842. 5 U. S. Stat. at Large, 491. 
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Alabama, ten. Nebraska, six. 
Arkansas, seven. Nevada, one. 
California, eleven. New Hampshire, two. 
Colorado, four. New Jersey, twelve. 
Connecticut, five. New York, forty-three. 
Delaware, one. North Carolina, ten. 
Florida, four. North Dakota, three. 
Georgia, twelve. Ohio, twenty-two. 
Idaho, two. Oklahoma, eight. 
llinois, twenty-seven. Oregon, three. 
Indiana, thirteen. Pennsylvania, thirty-six. 
Iowa, eleven. Rhode Island, three. 
Kansas, eight. South Carolina, seven. 
Kentucky, eleven. i South Dakota, three. 
Louisiana, eight. Tennessee, ten. 

Maine, four. Texas, eighteen. 
Maryland, six. Utah, two. 
Massachusetts, sixteen. Vermont, two. 
Michigan, thirteen. Virginia, ten. 
Minnesota, ten. Washington, five. 
Mississippi, eight. West Virginia, six. 
Missouri, sixteen. Wisconsin, eleven. 
Montana, two. Wyoming, one. 


Sec. 2. That if the Territories of Arizona and New Mexico 
shall become States in the Union before the apportionment of Rep- 
resentatives under the next decennial census they shall have one 
Representative each, and if one of such Territories shall so become 
a State, such State shall have one Representative, which Repre- 
sentative or Representatives shall be in addition to the number 
four hundred and thirty-three, as provided in section one of this 
Act, and all laws and parts of laws in conflict with this section 
are to that extent hereby repealed. 

Sec. 3. That in each State entitled under this apportionment 
to more than one Representative, the Representatives to the Sixty- 
third and each subsequent Congress shall be elected by districts 
composed of a contiguous and compact territory, and contain- 
ing as nearly as practicable an equal number of inhabitants. The 
said districts shall be equal to the number of Representatives to 
which such State may be entitled in Congress, no district elect- 
ing more than one Representative. 
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Sro. 4. That in case of an increase in the number of Repre- 
sentatives in any State under this apportionment such additional 
Representative or Representatives shall be elected by the State 
at large and the other Representatives by the districts now pre- 
seribed by law until such State shall be redistricted in the manner 
provided by the laws thereof and in accordance with the rules 
enumerated in section three of this Act; and if there be no 
change in the number of Representatives from a State, the Rep- 
resentatives thereof shall be elected from the districts now pre- 
scribed by law until such State shall be redistricted as herein 
prescribed. 

Src. 5. That candidates for Representative or Representatives 
to be elected at large in any State shall be nominated in the same 
manner as candidates for governor, unless otherwise provided by 
the laws of such State. 

Approved, August 8, 1911. 


25. Rules of the House of Representatives 


‘‘The rules of the National House of Representatives 
are not the conception of any one man or set of men; they 
are not the product of any one Congress or of any combina- 
tion of Congresses; they are an evolution, the outgrowth of 
the parliamentary experience, necessities and exigencies of 
all the hundred years and more of our Congressional life.’ 1 
In the main, the rules are based upon those in the manual 
which Jefferson drew up for his own guidance as president 
of the Senate from 1797 to 1801; but this manual, in turn, 
was based upon the rules of the Continental Congress, the 
colonial legislatures, and the British Parliament. The fol- 
lowing extracts from the present rules cover, among other 
things, the duties and powers of the Speaker. The foot- 
notes indicate when the rules were adopted or modified, 


and form a striking evidence of the gradual evolution of 
our parliamentary law. 


SOURCE—Lehr Fess, Constitution, Jefferson’s Manual, and Rules of the 


pee ey Representatives, 68th Congress, 1st Session (Washington, 1924), 


*J. C. Dalzell, ‘‘Rules of the House of Representatives,’’ Th. 
LXIV, 577 (1908). P ives,’’ The Independent, 
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Rute I. 


DUTIES OF THE SPEAKER. 


1. The Speaker shall take the chair on every legislative day 
precisely at the hour to which the House shall have adjourned 
at the last sitting, immediately call the Members to order, and 
on the appearance of a quorum, cause the Journal of the proceed- 
ings of the last day’s sitting to be read, having previously ex- 
amined and approved the same.? 

2. He shall preserve order and decorum, and, in case of dis- 
turbance or disorderly conduct in the galleries, or in the lobby, 
may cause the same to be cleared.” 

3. He shall have general control, except as provided by rule 
or law, of the Hall of the House, and of the corridors and passages 
and the disposal of the unappropriated rooms in that part of the 
Capitol assigned to the use of the House, until further order.® 

4. He shall sign all acts, addresses, joint resolutions, writs, 
warrants, and subpenas of, or issued by order of, the House, 
and decide all questions of order, subject to an appeal by any 
Member, on which appeal no Member shall speak more than once, 
unless by permission of the House.* 

5. He shall rise to put a question, but may state it sitting; 
and shall put questions in this form, to wit: ‘‘As many as are 
in favor (as the question may be), say Aye;’’ and after the af- 
firmative voice is expressed, ‘‘As many as are opposed, say No;”’ 
if he doubts, or a division is called for, the House shall divide; 
those in the affirmative of the question shall first rise from their 
seats, and then those in the negative; if he still doubts, or a 
count is required by at least one-fifth of a quorum, he shall name 
one from each side of the question to tell the Members in the 
affirmative and negative; which being reported, he shall rise and 
state the decision.® 

6. He shall not be required to vote in ordinary legislative 
proceedings, except where his vote would be decisive, or where the 

1 Adopted in 1789 and perfected in 1811 and 1824, 

2 Adopted in 178 and amended in 1794. 

* Adopted in 1811 and amended in 1824, 1885, and 1911. 

‘The portion of this rule relating to decisions on points of order was 
adopted in 1789 and amended in 1811; and the portion relating to the signing 
of acts, ete., was adopted in 1794, 

’ Adopted in 1789, with revision and amendment in 1860 and 1880. In a 


full House (total membership of 435), tellers are ordered by 44; in Committee 
of the Whole, by 20, 
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House is engaged in voting by ballot; and in all cases of a tie 
vote the question shall be lost.* 

7. He shall have the right to name any Member to perform 
the duties of the Chair, but such substitution shall not extend be- 
yond three legislative days: Provided, however, That in case of 
his illness, he may make such appointment for a period not ex- 
ceeding ten days, with the approval of the House at the time the 
same is made; and in his absence and omission to make such ap- 
pointment, the House shall proceed to elect a Speaker pro tempore 
to act during his absence.? 


RULE X. 


OF COMMITTEES. 


1. There shall be elected by the House, at the commencement 
of each Congress, the following standing committees, viz:* . : 
2. The Speaker shall appoint all select and conference com- 
mittees which shall be ordered by the House from time to time.* 


Rue XI. 


POWERS AND DUTIES OF COMMITTEES, 


All proposed legislation shall be referred to the committees 
named in the preceding rule, as follows, viz, subjects relating— 

1. To the election of Members—to the respective Committees 
on Elections. 

2. To the revenue and such measures as purport to raise 
revenue and the bonded debt of the United States—to the Com- 
mittee on Ways and Means. 

3. To appropriation of the revenue for the support of the 
Government—to the Committee on Appropriations. 

4. To judicial proceedings, civil and criminal law—to the 
Committee on the Judiciary. 

5. To banking and currency—to the Committee on Banking 
and Currency. . 

* Adopted in 1789, with amendment in 1850, and 1911. 

* Adopted in 1811, and amended in 1876, and in 1920. 

_*Prior to Sixty-second Congress the Speaker appointed standing com- 
mittees. The present form of this rule was adopted April 5, 1911. [There 
are now (1925) 55 standing committees and 5 joint committees.— EDITOR. ] 

* This portion of the rule relating to select committees was adopted in 1880, 
and the provision relating to conference committees in 1890, although the 


practice of leaving the appointment of conference committees to the Speaker 
had existed from the earliest years of the House’s history. 
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6. To coinage, weights, and measures—to the Committee on 
Coinage, Weights, and Measures. 

7. To commerce, life-saving service, and lighthouses, other 
than appropriations for life-saving service and lighthouses—to the 
Committee on Interstate and Foreign Commerce. . . .1 


Ruue XIV. 


OF DECORUM AND DEBATE. 


1. When any Member desires to speak or deliver any matter 
to the House, he shall rise and respectfully address himself to 
‘“Mr. Speaker,’’ and, on being recognized, may address the House 
from any place on the floor or from the Clerk’s desk, and shall 
confine himself to the question under debate, avoiding person- 
ality.” 

2. When two or more Members rise at once, the Speaker 
shall name the Member who is first to speak ; * and no Member shall 
occupy more than one hour in debate on any question in the 
House or in committee, except as further provided in this rule 

4 

7. While the Speaker is putting a question or addressing the 
House no Member shall walk out of or across the hall, nor, when 
a Member is speaking, pass between him and the Chair; and during 
the session of the House no Member shall wear his hat, or re- 
main by the Clerk’s desk during the call of the roll or the count- 
ing of ballots, or smoke upon the floor of the House; and the Ser- 
geant-at-Arms and Doorkeeper are charged with the strict enforce- 
ment of this clause. Neither shall any person be allowed to smoke 
upon the floor of the House at any time.® 


Rue XV. 


ON CALLS OF THE ROLL AND HOUSE. 


"3. On the demand of any Member, or at the suggestion of 
the Speaker, the names of Members sufficient to make a quorum 


1Here follows the list of the other subjects and the committees to which 
they must be referred.—£DITOR. 

2This rule was adopted in 1880, but was made up, in its main provisions, 
from older rules, which dated from 1789 and 1811. 

* Adopted in 1789. 

This rule dates from 1841, when the increase of membership had made 
it necessary to prevent the making of long speeches, which sometimes occupied 
three or four hours each. 

* This rule is made up of provisions adopted in 1789, 1837, 1871, and 1896. 
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in the Hall of the House who do not vote shall be noted by the 
Clerk and recorded in the Journal, and reported to the Speaker 
with the names of the Members voting, and be counted and an- 
nounced in determining the presence of a quorum to do busi- 
MBE Merits, Vor 


Ruue XVI. 


ON MOTIONS, THEIR PRECEDENCE, ETC. 


1. Every motion made to the House and entertained by the 
Speaker shall be reduced to writing on the demand of any Mem- 
ber, and shall be entered on the Journal with the name of the 
Member making it, unless it is withdrawn the same day.’ 

2. When a motion has been made, the Speaker shall state it 
or (if it be in writing) cause it to be read aloud by the Clerk 
before being debated, and it shall then be in possession of the 
House, but may be withdrawn at any time before a decision or 
amendment... .® 

10. No dilatory motion shall be entertained by the Speaker.* 


Ruue XXII. 


OF PETITIONS, MEMORIALS, BILLS, AND RESOLUTIONS. 


1. Members having petitions or memorials or bills of a private 
nature to present may deliver them to the Clerk, indorsing their 
names and the reference or disposition to be made thereof; and 
said petitions and memorials and bills of a private nature, except 
such as, in the judgment of the Speaker, are of an obscene or 
insulting character, shall be entered on the Journal, with the 
names of the Members presenting them, and the Clerk shall fur- 
nish a transcript of such entry to the official reporters of debates 
for publication in the Record. . . .° 


Originally members wore their hats during sessions, as in Parliament, and the 
custom was not abolished until 1837. 

*This rule was adopted in 1890, but is merely put in form of rule, a 
principle already established by a decision of the Chair. 

? This rule was made up in 1880 of old rules adopted in 1789 and 1806. 

*The provisions of this rule were adopted first in 1789. At that time a 
second was required for every motion, but in practice this requirement became 
obsolete very early, and it was dropped from the rule in 1880. 

*This rule was adopted in 1890 to make permanent a principle already 
enunciated in a ruling of the Speaker, who had declared that the ‘‘object of 
a parliamentary body is action, not stoppage of action.’’ 

*The rules adopted at the first organization of the House in 1789 provided 
for the presentation of petitions to the House by the Speaker and members, 
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3. All other bills, memorials, and resolutions may, in like 
manner, be delivered, indorsed with the names of Members in- 
troducing them, to the Speaker, to be by him referred, and the 
titles and references thereof and of all bills, resolutions, and docu- 
ments referred under the rules shall be entered on the Journal 
and printed in the Record of the next day, and correction in case 
of error of reference may be made by the House, without debate, 
in accordance with Rule XI, on any day immediately after the 
reading of the Journal, by unanimous consent, or on motion of 
a committee claiming jurisdiction, or on the report of the com- 
mittee to which the bill has been erroneously referred. . . .2 


RuueE XXIII. 


OF COMMITTEES OF THE WHOLE HOUSE. 


1. In all cases, in forming a Committee of the Whole House, 
the Speaker shall leave his chair after appointing a Chairman to 
preside, who shall, in case of disturbance or disorderly conduct 
in the galleries or lobby, have power to cause the same to be 
cleared... .? 


RuLe XXVII. 


CHANGE OR SUSPENSION OF RULES. 


1. No rule shall be suspended except by a vote of two-thirds 
of the Members voting, a quorum being present; nor shall the 
Speaker entertain a motion to suspend the rules except on the 
first and third Mondays of each month, preference being given on 
the first Monday to individuals and on the third Monday to com- 
mittees, and during the last six days of a session. 

2. All motions to suspend the rules shall, before being sub- 


and for the introduction of bills by motion for leave. In 1842 it was found 
necessary, in order to save time, to provide that petitions and memorials 
should be filed with the Clerk. In 1870, 1879, and 1887 the practice as to 
petitions was extended to private bills, at first as to certain classes and later 
as to all 

+The rule of 1789 provided that all bills should be introduced on report 
of a committee or by motion for leave. By various modifications it was first 
provided that all classes of private bills should be introduced by filing them 
with the Clerk, and in 1890 this system was by this rule extended to all public 
bills. ‘ 

2This rule, adopted in 1880, was made from two older rules dating from 
1789 and modified in 1794 to provide for the appointment of the Chairman 
instead of the inconvenient method of election by the committee. 
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mitted to the House, be seconded by a majority by tellers, if 
demanded. ... 

4. A Member may present to the Clerk a motion in writing 
to discharge a committee from the consideration of a public 
bill or resolution which has been referred to it thirty days prior 
thereto (but only one motion may be presented for each bill or 
resolution). The motion shall be placed in the custody of the 
Clerk, who shall arrange some convenient place for the signature 
of Members. A signature may be withdrawn by a Member in 
writing at any time before the motion is entered on the Journal. 
When Members to the total number of one hundred and fifty 
shall have signed the motion it shall be entered on the Journal, 
printed with the signatures thereto in the Congressional Record, 
and referred to the Calendar of Motions to Discharge Committees. 

On the first and third Mondays of each month, except during 
the last six days of any session of Congress, immediately after 
the approval of the Journal, any Member who has signed a motion 
to discharge which has been on the Calendar at least seven days 
prior thereto, and seeks recognition, shall be recognized for the 
purpose of calling up the motion, and the House shall proceed 
to its consideration in the manner herein provided without inter- 
vening motion except one motion to adjourn. Recognition for 
the motions shall be in the order in which they have been entered. 

When the motion shall be called up, the bill or resolution 
shall be read by title only. After twenty minutes’ debate, one- 
half in favor of the proposition and one-half in opposition there- 
to, the House shall proceed to vote on the motion to discharge. If 
the motion prevails, it shall then be in order for any Member who 
signed the motion to move that the House proceed to the im- 
mediate consideration of such bill or resolution (such motion not 
being debatable), and such motion is hereby made of high privilege ; 
and if it shall be decided in the affirmative, the bill shall be 
immediately considered under the general rules of the House. 
Should the House by vote decide against the immediate considera- 
tion of such bill or resolution, it shall be referred to its proper 
calendar and be entitled to the same rights and privileges that 
it would have had had the committee to whom it was referred 
duly reported same to the House for its consideration: . . . .1 


*The first discharge rule was adopted June 17, 1910. It was amended 
during the first session of the Sixty-second Congress and also on February 3, 
1912. The present form was adopted January 18, 1924. 
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26. Preamble and Rules Adopted by a Democratic Caucus 


It frequently happens that the party caucus occupies 
quite as important a place in legislation as does the House 
of Representatives itself. The burden of work which often 
falls on the caucus, together with the size of the body, 
demands that its proceedings be guided by rules which are 
almost as formal as those of the House. In some respects 
the Democratic caucus is less rigidly organized than is the 
Republican; yet when occasion demands, its rules may be 
applied with equal force. As will be seen from the follow- 
ing statement, the caucus of the minority party is recog- 
nized as having a very definite place in legislative proce- 
dure; and it is not without significance that the rules of 
both majority and minority caucuses are printed by the 
Government Printing Office at public expense. 


SOURCE—Copy furnished through the courtesy of the Democratie floor 
leader, Hon. Finis J. Garrett. 


PREAMBLE, 


In adopting the following rules for the Democratic Caucus, 
we affirm and declare that the following cardinal principles should 
control Democratic action: 

a. In essentials of. Democratic principles and doctrine, unity. 

b. In nonessentials, and in all things not involving fidelity 
to’party principles, entire individual independence. 

c. Party alignment only upon matters of party faith or party 
policy. 

d. Friendly conference and, whenever reasonably possible, 
party codperation. 


DEMOCRATIC CAUCUS RULES 


1. All Democratic Members of the House of Representatives 
shall be prima facie members of the Democratic Caucus. 
2. Any member of the Democratic Caucus of the House of 
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Representatives failing to abide by the rules governing the same 
shall thereby automatically cease to be a member of the Caucus. 

3. Meetings of the Democratic Caucus may be called by the 
Chairman upon his own motion and shall be called by him when- 
ever requested in writing by twenty-five members of the Caucus 
or at the request of the Party Leader. 

4, A quorum of the Caucus shall consist of a majority of the 
Democratic Members of the House. 

5. General parliamentary law, with such special rules as may 
be adopted, shall govern the meetings of the Caucus. 

6. In the election of officers and in the nomination of candi- 
dates for office in the House, a majority of those present and 
voting shall bind the membership of the Caucus. 

7. In deciding upon action in the House involving party policy 
or principle, a two-thirds vote of those present and voting at a 
Caucus meeting shall bind all members of the Caucus: Provided, 
The said two-thirds vote is a majority of the full Democratic mem- 
bership of the House: And provided further, That no member 
shall be bound upon questions involving a construction of the 
Constitution of the United States or upon which he made con- 
trary pledges to his constituents prior to his election or received 
contrary instructions by resolutions or platform from his nominat- 
ing authority. 

8. Whenever any member of the Caucus shall determine, by 
reason of either of the exceptions provided for in the above para- 
graph, not to be bound by the action of the Caucus on those ques- 
tions, it shall be his duty, if present, so to advise the Caucus 
before the adjournment of the meeting, or if not present at the 
meeting, to promptly notify the Democratic leader in writing, so 
that the party may be advised before the matter comes to issue 
upon the floor of the House. 

9. That the five-minute rule that governs the House of Rep- 
resentatives shall govern debate in the Democratic Caucus, unless 
suspended by a vote of the Caucus. 

10. No persons, except Democratic Members of the House of 
Representatives, a Caucus Journal Clerk, and other necessary 
employees, shall be admitted to the meetings of the Caucus. 

11. The Caucus shall keep a journal of its proceedings, which 
shall be published after each meeting, and the yeas and nays on 
any question shall, at the desire of one-fifth of those present, be 
entered on the journal. 
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27. The House Calendars 


The calendars consist of lists of bills awaiting action 
by the House of Representatives. When a bill is reported 
out by a committee to which it has been referred, it is 
placed on one of these calendars until its turn comes for 
consideration by the House as a whole. There are three 
principal calendars—one for each of the chief kinds of 
measures which the House is called upon to consider. The 
Calendar of the Committee of the Whole House on the 
State of the Union (usually known as the ‘‘Union Cal- 
endar’’) contains all the public bills which involve appro- 
priation of government funds. If the bill is a public one 
and does not require the expenditure of money to carry it 
into effect, it will be placed on the House Calendar. Bills 
of a private nature are placed on the Private Calendar. 

In addition to these three main calendars, there is also 
what is known as the ‘‘Consent Calendar,’’ on which bills 
are placed if it is expected that they will go through without 
objection, 2.e., by unanimous consent. All calendars are 
printed daily; and since more bills are reported each day 
than can possibly be disposed of, the accumulated lists fill 
a booklet of considerable size by the end of the session. In 
this booklet are printed, besides the calendars, lists of 
Special Orders, matters left over from the preceding days 
as unfinished business, and bills which have been sent to 
joint conference committees. In view of the volume of 
work which nowadays falls to every Congress, these aids to 
orderly legislative procedure are indispensable. By means 
of them, likewise, it is possible for a member of the House 
to arrange to be present when the particular bills in which 
he is most interested are called up for discussion. The 
following are typical of the kinds of items on each of the 
calendars. 


SOURCE—Oopy furnished through the courtesy of Hon. Morton D. Hull. 
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; CALENDARS 
OF THE 


HOUSE OF REPRESENTATIVES 


Siaty-eighth Congress—Second Session 
Saturday, January 31, 1925 


_ SPECIAL ORDERS 


HOUR OF On motion of Mr. Longworth, by unanimous consent, 


MEETING Ordered, That the hour of meeting on Saturday, Jan- 
uary 31, 1925, be 11 o’clock am. (Agreed to Jan. 

30, 1925.) 
PERMISSION TO|By unanimous consent, Ordered, That Mr. Jones and 
ADDRESS Mr. Berger be permitted to address the House for 20 
THE HOUSE minutes each immediately after the disposition of 


business on the Speaker’s table on Saturday, January 
31, 1925. (Agreed to Jan. 30, 1925.) 


SUNDAY. ES 1,|On motion of Mr. Zihlman and Mr. Guyer, by unan- 
imous consent, Ordered, That Sunday, February 1, 
1925, be set ‘apart for memorial addresses on the 
life, ‘character, and public services of the Hon. Sydney 
E. Mudd, late a Representative from the State of 
Maryland, and the Hon. Edward C. Little, late a 
Representative from the State of Kansas. (Agreed 
to Jan. 14, 1925.) . 


UNFINISHED BUSINESS 


1924 
daly 1B 4) Prevent sale of fraudulent securities in interstate commerce. 
Mar. 19. (Pending in Committee of the Whole House on the state of the 


Union, Wednesday, Mar. 19, 1924.) (Mr. Madden, chairman.) 


H, R. 7358) Settlement of railroad labor disputes. (Pending in the Com- 
May 5. mittee of the Whole House on the state of the Union, Monday, 
May 19, 1924, under discharge calendar rule.) (Mr. Cramton 

and Mr. Tilson, chairmen. ) 


1925 
H.R. 11505) Independent offices .appropriation bill. (Pending in the Com- 
Jan, 17. mittee of the Whole House on the state of the Union, Friday, 
Jan. 30, 1925.) (Mr. Tilson, chairman.) 


H.R. 11066|/*Pend d’Oreille River bridge. (Motion to reconsider entered by 
Jan, 20. Mr. French. Pending in the House Jan. 20, 1926.) 


H.J.Res.142| Relief of assessment work on pore claims. (Pending in the 
Jan. 28, House, Wednesday, Jan. 28, 1926.) . 
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BILus IN CONFERENCE 


Nowand Gonieress ee Report agreed to 
date sent to} Brief of title Neue 
conference Report lacus, 

House Senate No. House Senate 
1924 1924 1924 1924 
Ss. 114\Extend Four-|Messrs. Zihl--[Messrs.  Ball,}] May 29 
May 15. teenth Street} man, Lam-| Jones of Wash- 896 
through Wal-| pert an dj ington, andJune 3, report read;|\June 4. 
ter Reed Hos-} Blanton. King. House insists on its!) Senate 
pital. amendments and| agrees to 


asks further con-| further 
ference with Senate.) c o nf er- 


ence. 
DUNES steleeee CO: tera steno ate ( Os Rite Aol Oca Sete Oar de 
1925 1925 1925 
Ss. 1765|For the relief|/Messrs. Ed-|Messrs. Capper,|Jan. 28 
May 17. of the heirs} monds, Un-| Spencer, and 1296 
Jan. 8, of Agnes In-| derhill, and) Caraway. 
gels. Box. (Senate asks.) 
(House* acts 
first.) 
Ss. 365|For the relief/Messrs. Ed-|Messrs. Capper,| Jan. 28 
May 17. of Ellen B.| monds, Un-| Spencer, and 1295) 
Jan. 8. Walker. derhill, and| Trammell. 
Box. (Senate asks.) 
(House acts 
first.) 
Hk. 71\Cowlitz Indian|Messrs. Snyder,|Messrs. Harreld, 
Dec. 3. tribe claims. Dallinger, and) Curtis, and 
Hayden. Kendrick, 
(House asks.) (Senate acts 
first.) 


Bituts THRouGH CONFERENCE 


Report Report agreed to 


No. and Conferees eevee 
date sent to] Brief of title _ : bis 
conference Shoe 
House Senata No. House Senate 
1924 1924 1924 1924 
H. R. 9559|Deficiency ap-|Messrs. Madden,|Messrs. Warren,| June’ 7| June 7| June 7 
June 6. propriation.| Anthony, and| Curtis, Jones of 1019) 12 amend- 
second, 1924.| Byrns of Ten-/ Washington, ments in 
nessee. Overman, and disag ree- 
Harris. ment. 
RUNS ae dO Sele celbrcs OO ces esac GO cence sof oune. 7 sune 7| Dec. 2 
1024 
Approved Dec. 5, 1924. Public 
Law No. 292, 
H.R. 6941|Omnibus_ pen-|Messrs. Fuller,|Messrs. Bursum,} Dec. 2) Dec. 19|Dec. 16 
June 6. sion bill. Elliott, an d Fernald, and 1032 f 
Cook, Walsh of Massa- Approved Dec. 28, 1924. Pri- 
chusetts. vate Law No, 70. 
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1, CALENDAR OF THE COMMITTEE OF THE WHOLE HOUSE 
ON THE STATE OF THE UNION 


1924 


8. 


Feb. 


SUA Wb e, QG) B TGs con cioooo An act limiting the creation or 
th Public Lands.} extension of forest reserves in 
Report No. 166. New Mexico and Arizona. 
(Placed on Consent Calendar 

Feb. 11, 1924.) (Objected to 

and stricken from Consent 

Calendar Mar. 3,1924.) (Placed 

on Consent Calendar Apr. 11, 

1924.) (Passed over without 

prejudice Apr. 21, 1924.) (Ob- 

jected to and stricken from 

Consent Calendar June 2, 1924.) 


J Res115 Mr, Wrights... cu. A joint resolution approving the 


Feb. 


H. R. 


Feb. 


H. R. 
Feb. 


H.R. 


Feb. 


8. Military Affairs.| action of the Secretary of War 
Report No. 173. in directing the issuance of 
quartermaster stores for the 
relief of sufferers from the 
cyclone at Lagrange and at 
West Point, Ga., and vicinity, 
March, 1920. (By Mr. Kahn.) 
(Placed on Consent Calendar 
Apr. 28, 1924.) (Objected to 
and stricken from Consent Cal- 
endar June 4, 1924.) 


Mrs Hav cent rtorsfelerctale A bill to authorize an appropria- 
5559 Agriculture.| tion to enable the Secretary of 
14, Report. No. 205. Agriculture to purchase and 
distribute valuable seeds. (By 

Mr. Langley.) 


Mir ie WiAmSlO Wisi. (t<torelareve A bill to establish in the Bureau 
7034] Interstate and Foreign| of Foreign and Domestic Com- 
20. Commerce. merce of the Department of 
Report No. 214. Commerce a foreign commerce 
service of the United States, 
and for other purposes. (By 

Mr. Winslow.) 


5352) Mr, Langley........... A bill to authorize the Secretary 
25. | Public Buildings and} of the Treasury to accept a 
Grounds. title to a site for the post office 
Report No. 230. at Donora, Pa., which excepts 
and reserves natural gas and 
oil underlying the land. (By 

Mr. Temple.) 


3869] Mr. Jost RARER pry eis se A bill to amend the insurance 
26. District of Columbia.| laws of the District of Colum- 
Report No. 231. bia. (By Mr. Edmonds.) 


Mar, 24. | (Minority views, pt. 2.) 


No. 


59 


60 


69 


72 


81 


82 


THE HOUSE CALENDARS 


2. Hovsm CALENDAR 
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1924 

H.J.Res.144|) Mr. Kahn............. A joint resolution authorizing 
Jan. 18. Military Affairs.| the Secretary of War to re- 
Report No. 59. ceive, for instruction at the 
United States Military Acad- 
emy at West Point, two Siamese 
subjects, to be designated 
hereafte: by the Government of 
Siam. (By Mr. Kahn.) (Placed 
on the Consent Calendar Jan. 
19, 1924.) (Objected to and 
stricken from Consent Calendar 

Feb. 5, 1924.) 


H. R. Mr Dyere 2h) cc-oule ...-| A bill to assure to persons within 
Jan, 19. Judiciary.| the jurisdiction of every State 
Report No. 71. the equal protection of the 
laws, and to punish the crime 

of lynching. (By Mr. Dyer.) 


Rone Oar, “HANgen.. se siete A bill to amend an act entitled 
Jan, 29, Agriculture.| ‘‘An act for preventing the 
Report No. 125. manufacture, sale, or trans- 
portation of adulterated or 
misbranded or poisonous of 
deleterious foods, drugs, medi- 
cines, and liquors, and for reg- 
ulating traffic therein, and for 
other purposes,’’ approved June 
30, 1906, as amended. (By Mr. 
Haugen. ) 


H. Res. 176) Mr. Zihlman........... A resolution directing the Secre- 
Feb. 19. Labor.| tary of Labor to make a report 
Report No. 210. on the subject of convict labor 

in the United States. (By Mr. 

Zihlman.) (Placed on Consent 

Calendar Mar. 21, 1924.) (Ob- 

jected to and stricken from 

. Consent Calendar Apr. 7, 1924.) 


H. J.Res. 93] Mr. White of Kansas...| A joint resolution proposing an 
Feb. 19. | Election of President,| amendment to the Constitution 
Vice President, and| of the United States. (By Mr. 
Representatives in| White of Kansas.) 
Congress. i 
Report No. 211. 
Mar.3. | (Minority views, pt. 2.) 


H. Res. 155) Mr. Graham of Penn-| A resolution requesting informa- 


Mar. 6. SAVEMWE! pee obonaboot tion from the Attorney Gen- 
Judiciary.| eral regarding special attorneys 
Report No. 266. appointed during the year 1923, 


and for other purposes. (By 
Mr. Howard of Nebraska.) 


No. 


25 


27 


50 


76 


77 


87 
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2. House CALENDAR—Continued 


1924 
S. 2209] Mr. Graham of Penn- 

June 2. SYVAVAWAA. Gre sceyoucrsteoe ci cne An act to amend sec. 5147 of the 
Judiciary.| Revised Statutes. (Placed on 
Report No. 933. Consent Calendar June 3, 1924). 
(Objected to and stricken from 
Consent Calendar June 6, 1924.) 
(Placed on Consent Calendar 

Jan. 27, 1928.) 
8. 2693| Mr. Graham of Penn-| An act in reference to writs of 
June 2. SVLVANIA see ele aus vale error. (Placed on Consent Cal- 
Judiciary.| endar June 3, 1924.) (Objected 
Report No. 934, to and ‘stricken from Consent 


Calendar June 6, 1924.) (Placed 
on Consent Calendar Jan. 22, 
1925.) 


Rpt.No.1082] Mr. Nelson of Wisconsin] Contested-election case of Henry 
Jan. 7. Elections No. 2.| Frank v. Fiorello H. LaGuardia. 
Report No. 1082. 


H. R. 10690] Mr. Hawes............ A bill to regulate the interstate 
Jan.9, | Interstate and Foreign| transportation of black bass, 
Commerce. and for other purposes. (By 

Report No. 1120. Mr. Hawes.) (Placed on Con- 


sent Calendar Jan. 27, 1928.) 


No. 
203 


204 


239 


266 
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3. PRIVATE CALENDAR 
1924 No. 
Et ramet Ok |) Mire Ha wesc ciclelas «esos A bill for the relief of Dr. O. H. 13 
Jan. 28. | Interstate and Foreign] Tittmann, former Superinten- 
Commerce. dent of the United States Coast 
Report No. 112. and Geodetic Survey. (By Mr. 
Newton of Missouri.) 
lee vemmue oS liz Wits, WANTED. sais: systole 30s A bill for the relief of John H. Lyf 
Mar. 13. War Claims.| Barrett and wife. (By Mr. 
Report No. 290. Burdick.) 
H.J.Res.226 | Mr. Curry............ A joint resolution for the relief} 449 
Apr. 25. Territories.| of special disbursing agents of 
Report No. 572. the Alaskan Engineering Com- 
mission, authorizing the pay- 
ment of certain claims, and for 
other purposes, affecting the 
management of the Alaska rail- 
road. (By Mr. Curry.) 
H.R. 1445] Mr. Woodruff......... A bill to change the retired 135 
May 1. Naval Affairs.| status of Chief Pay Clerk R. E. 
Report No. 622. Ames, U. 8S, N., retired. (By 
Mr. Johnson of Washington.) 
H.R. 5456] Mr. Vinson of Georgia..} A bill granting six months’ pay 141 
May 2. Naval Affairs.| to Lucy B. Knox. (By Mr. 
Report No. 630. Linthicum.) 
H.R. 6442) Mr. Hill of Alabama...| A bill for the relief of William 143 
May 2. Military Affairs.| H. Armstrong. (By Mr. Dal- 
Report No. 635. linger.) 
8. 87| Mr. Fredericks........ An act for the relief of the Near} 144 
May 3. Claims.}| East Relief (Inc.) 
Report No. 638. | 
H.R. 2921] Mr. Andrew........... A bill for the relief of Paymaster] 164 
May 5. Naval Affairs.| Herbert Elliott Stevens, United 
Report No. 662. States Navy. (By Mr. An- 
drew.) 
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4, ConSENT CALENDAR 


H.R. 8711 
Dec. 20. 


1925 
H.R. 8083 
Jan, 5. 


Mr. O’Connor of Lou- 
isiana 
Rivers and Harbors. 
Report No. 926. 
(Union Calendar No. 
Bh. 


ed 


Mr. Langley 
Public Buildings and 
Grounds. 
Report No. 516. 
(House Calendar No. 
148.) 


ed 


Mr. Graham of Penn- 
Sylvanian ira stecde cite 
Judiciary. 
Report No. 597. 
(Union Calendar No. 
254. 


Mrr Weavers. 
Indian Affairs. 
Report No. 826. 
(Union Calendar No. 
341. 


A bill to prevent the pollution by 
oil of navigable rivers of the 
United States. (By Mr. Wil- 
son of Louisiana.) (Passed 
over without prejudice Jan. 5 
and Jan. 19, 1928.) 


An act relative to officers in 
charge of public buildings and 
grounds in the District of Co- 
lumbia. (Objected to and 
stricken from Consent Calendar 
June 4, 1924.) (Passed over 
without prejudice Jan. 5 and 
Jan. 19, 1925.) 


A bill to authorize the consolida- 
tion and codrdination of Gov- 
ernment purchases, to enlarge 
the functions of the General 


Supply Committee and for 
other purposes. (By Mr. 
Wood.) (Passed over without 


prejudice Jan. 21, 1925.) 


A bill to designate the Croatan 
Indians of Robeson and adjoin- 
ing counties in North Carolina 
as Cherokee Indians. (By Mr. 
Lyon.) (Objected to and 
stricken from Consent Calendar 
June 5, 1924.) (Passed over 
without prejudice Jan. 21, 
1925.) 


449 


476 


484 
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28. Lobbies and Lobbyists in Washington 


It would be almost impossible to compile a complete list 
of the interests which are represented in the Washington 
lobbies. Many of the most effective ‘‘legislative agents’’ 
work in secret, indirectly, or even from distant cities. It 
seems probable, however, that there are well over one hun- 
dred and fifty of these agencies, of which, however, only 
about sixty have sufficient financial or voting strength to 
make them really effective. 

‘““These have formed themselves into what is called the 
Monday Lunch Club. It is a little-known organization and 
it does not court publicity, and it has had very little. Yet 
its members are, perhaps, the most influential group of men 
in the country. ... Most of them represent great finan- 
cial, business, or group interests. One member of this club 
has an annual salary of $75,000, and he is worth a good 
deal more than that to the protected interest he represents. 
All of them have large expense accounts. 

“‘Most of them are agreeable, engaging fellows, who 
make friends, are in a position to reciprocate for favors, 
and know a whole lot about politics. As for intimate knowl- 
edge of Congressional and Senatorial personnel, of legis- 
lative procedure, of committees and the way they work, of 
bills and the way they are passed and beaten, there is no 
one in the country to compare to them.’’? 

The following list of organizations is by no means com- 
plete. In fact, it does not contain some of the more im- 
portant members of the Monday Club. It is, however, 
suggestive of the wide scope of interests which are repre- 
sented at the capital. 

SOURCES—Literary Digest, LX VII, Oct. 30, 1920, pp. 58-60. Reprinted in 
the Congressional Record, 66th Congress, 3d session, Vol. LX, 2413-2414 
(Feb. 2, 1921); W. W. Willoughby and Lindsay Rogers, Introduction to 
the Problem of Government (Garden City, 1921), 493-497, 

In a recent article in the Detroit News, Jay G. Hayden gives 
a list of 120 such lobbies, compiled from Washington directories 

4Frank R. Kent, The Great Game of Politics (Garden City, 1923), 271. 
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and the examination of the tenant lists of a number of the best- 
known office-buildings in the city. The list is headed by the 
National Chamber of Commerce, which leads the business organi- 
izations. Manufacturers’ associations are given first, as follows: 


National Association of Manufacturers. 

American Manufacturers’ Export Association. 
Institute of American Meat Packers. 

American Automobile Association. 

National Canners’ Association. 

Council of American Cotton Manufacturers. 
Founders’ Association. 

Lumber Manufacturers’ Association. 
Manufacturing Chemists’ Association of America. 
Highway Industries Association. 

Interstate Cottonseed Crushers’ Association. 
Merchants and Manufacturers’ Association. 
Southern Industrial Education Society. 

United States Sugar Manufacturers’ Association. 
Western Petroleum Refiners’ Association. 


Attached to nearly all these bureaus are experts on tax laws, 
the tariff, labor conditions, and every other thing that may have 
an immediate or a remote bearing on the interests they represent. 
Other bureaus, closely related to the foregoing, are the following: 


American Association of Engineers. 

American Bankers’ Association. 

American Beet Sugar Association. 

American Bureau of Trade Extension. 

American Chemical Society. 

American Mining Congress. 

American Realty Exchange. 

American Association of Real Estate Boards. 
American Automobile Chamber of Commerce. 
National Bureau of Wholesale Lumber Distributors. 
National Industries Conference Board. 

National Merchant Marine Association. 

League of Commission Merchants of the United States, 
National Oil Bureau. 

National Petroleum Association. 

American Patent Law Association. ... 


But perhaps the most thoroughly looked after industry is rail- 
roading. Chief of the bureaus under this heading is the American 
Railway Association, which operates the car-service bureau in 
close codperation with the Interstate Commerce Commission and 
which also conducts a vigorous and constant propaganda in be- 
half of private ownership of the railways. 

Attached to this bureau are several of the most capable statis- 
ticians and lawyers in the country, who are ever ready to supply 
information from the railway point of view to any congressional 
committee or elsewhere as it may be required. The railway asso- 
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ciation is, in fact, a close rival for the Interstate Commerce Com- 
mission in the scope of its public operations. 

In the past, local public utilities, such as street-railways, elec- 
tric lighting and gas plants, were little in touch with the Federal 
Government. During the war, however, these companies were 
brought before the War Finance Corporation in the matter of 
security issues and before the War Labor Board for settlement 
of their disputes with employees. More recently the passage of 
the new water-power law, which places the development of the 
new hydroelectric enterprises under direction of a board composed 
of Secretaries of the Interior, Agriculture, and War has given 
these companies another reason for keen interest in the doings of 
the Government. 

Among the utilities organizations already established in Wash- 
ington are the following: 

American Electric Railway War Board. 
National Association of Railway and Public Utilities Commissions, 
National Committee on Gas and Electric Service. 


National Committee on Public Utilities Conditions. 
Dixie Freight Traffic Association. 


There is a growing activity of farm organizations looking to legis- 
lation [in] addition to the Farm Bureau, which, with 1,250 mem- 
bers, is now the leading farm organization in America. The soci- 
eties of farmers with offices in Washington are as follows: 

The American Agricultural Association. 
Eastern Agricultural Bureau. 

Farmers’ National Council. 

The Grange. 

Cane Growers’ Association. 


National Board of Farm Organizations. 
Texas Cotton Association. . 


Chief of the labor organizations in addition to the American 
Federation of Labor, which occupies an entire building of its own, 
are the organizations of Federal employees and the railroad 
brotherhoods. 

Labor organizations, in addition to the very large number 
affiliated with the Federation of Labor, which maintain offices in 
the capital, are as follows: 

National Federation of Federal Employees. 
National Federation of Post-office Clerks. 
National Association of Letter Carriers. 
Brotherhood of Railway Clerks. 


Brotherhood of Railway Signalmen. 
Maintenance of Way Employees. 
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Plumb Plan League. 
National Women’s Trade Union League. 
American Train Dispatchers’ Association. 


Women’s organizations, which are active in promoting legisla- 
tion before Congress, are by no means confined to the two leading 
suffrage associations, the National Women’s Suffrage Association 
and the National Woman’s Party. Others are as follows: 


League of Women Voters. 

Gentlewomen’s League. 

Congress of Mothers. 

National W[oman’s] C[hristian] T[emperance] U[nion.] 
Woman’s Section of the Navy League. 

Child Welfare Society. 


One of the most conspicuous organizations in Washington is 
the National Coal Association, which came into being to direct 
the fight of the coal operators against restrictive legislation, and 
to represent the industry in its relations with the Federal Coal 
Administration during the war. This association has been con- 
tinued in Washington, and it employs a large staff of experts in 
looking after its special interests in the Government and in pro- 
paganda distribution. 

The representatives of racial groups and embryo governments 
seeking favors from the American Government are very much in 
evidence in the offices of Members of Congress and in the lobbies 
of the Capitol. Some of these racial organizations are as follows: 


Irish National Bureau. 

Poland Information Bureau. 
Lithuanian National Council. 
Lithuanian Information Bureau. 
Bureau of Jewish Statistics. 

National Association of Colored Races. 
Jewish Press Service of America. 
National Committee for Armenian and Syrian Relief. 
British-Canadian Society. 

Friends of the Ukraine. 

Korean Relief Society League. 


Associations specially devoted to the suppression of the liquor 
traffic, in addition to the Anti-Saloon League, are the Board of 
Temperance of the Methodist Episcopal Church and the National 
Temperance Bureau. 

Organizations of liquor dealers no longer appear as such among 
the Washington lobbyists. Through paid press agents, however, 
propaganda in favor of modification of the alcoholic content, 
as prescribed in the Volstead law, has been recently circulated. 
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There is little doubt that the liquor lobby will make its appearance 
before the convening of the new congress. 

The number of organizations designed to promote armament 
and the counter organizations against militarism are the one group 
which appears to have dwindled as a result of the war. There 
are several of these organizations still active, however, and most 
conspicuous among them is the Navy League, which still maintains 
a large staff in Washington. Others in this classification are 
as follows: 


Peace League of the World. 
American Peace Society. 
American Union vs. Militarism. 


The American Legion and the Private Soldiers and Sailors’ 
Legion are the two organizations of war-veterans which maintain 
headquarters in the capital. 

Other organizations, the purpose of which is in some instances 
disclosed by their title, are as follows: 


National Association for Protection of American Rights in Mexico. 
National Association for Constitutional Government. 
National Civie Service Reform League, 

National Committee on Prisons and Prison Labor. 
National Committee to Secure Rank for Army Nurses. 
National Education Association. 

National Industrial Council. 

National Committee for Soldiers and Sailors’ Relief. 
National Negro Business League. 

National Popular Government League. 

National Committee for District of Columbia Suffrage. 
National Patriotic Press. 

Rivers and Harbors Congress. 

National Voters’ League. 

National Forestry Association. 

American Medical Society. 

Christian Science Association. 

Consumers’ League. 

Codperative League of America. 

Free Press Defense League. 

League for Preservation of American Independence. 
Osteopathic Association. 

Physicians’ Protective Association. 

Prisoners’ Relief Society. 

Smokeless Coal Operators’ Association. 

Tuberculosis Association. 


In addition to the formally organized bureaus, there are 
numerous legislative agents who represent more than one special 


interest.* 

1 Attention might also be called to the list of propagandist agencies given 
in Appendix II, post., pp. 380-81. While many of these do not primarily 
attempt to influence Congress, they frequently bring indirect pressure on the 
national legislature.—EDITOR. 
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29. Shopmen’s Strike Injunction (1922) 


There was no single cause for the shopmen’s strike of 
1922. It grew out of a complex economic and psychological 
situation which developed when the railroads were returned 
to private operation in the post-war reconstruction period. 
The act which returned the roads to their owners (Hsch- 
Cummins Transportation Act of 19201) also created the 
Railroad Labor Board to preserve industrial peace in the 
transportation industry. Rising costs of living led to num- 
erous demands for wage increases, and one of the first 
official acts of the Labor Board was to meet the request of 
the shop workers, in part, by granting them an increase of 
thirteen cents an hour. The railroad executives objected 
that it would be impossible for them to pay this increase, 
and evaded the decision by contracting out their work to 
independent companies not covered by it. The unions pro- 
tested against this practice of ‘‘farming out’’ work and the 
Labor Board held it to be contrary to the Transportation 
Act. The roads, however, refused to be bound by the 
Board’s decision, and the practice continued. 

The business depression of 1921 led to a demand on the 
part of the employers for a reduction of wages, and the 
Labor Board granted two reductions which, together, more 
than wiped out the post-war increases that had been 
allowed. <A strike vote showed that a majority of the 
shopmen were in favor of a strike at the time of the first 
reduction; and when the second was announced (to become 
effective July 1, 1922) it was manifest that the men could 
not be induced to accept it. The workers were convinced 
that the railroad executives were determined to smash the 
principle of collective bargaining, at any cost. On the other 
hand, the executives felt that the workers should bear at 
least some of the losses incident to the depression, and 
demanded that the unions accept the decision of the Rail- 


741 U.S. Stat. at Large, 456. 
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road Labor Board, which they themselves now agreed to 
obey. This concession, however, came too late, and in spite 
of the protest of the Labor Board, the men walked out on 
July 1, 1922. 

Compared with other great railroad strikes, this one 
_ was remarkably free from violence. Disorders were only 
local, and rarely of a serious nature. It soon became ap- 
parent that the roads were holding their own in the struggle, 
and that, although at first there had been some interference 
with the mails and with interstate commerce, there was no 
great danger on that score. Nevertheless, on September 1, 
Attorney-General Daugherty asked Judge J. H. Wilkerson, 
who had recently been appointed a federal district judge at 
Chicago, to issue a ‘‘blanket injunction’’ to prevent acts of 
violence and further interference with interstate trans- 
portation. In spite of the bitter protest of the unions, a 
temporary injunction was issued; and on July 12, 1923, 
after it had been renewed a number of times, it was made 
permanent. Apparently the injunction broke the morale 
of the strikers and hampered the successful conduct of the 
strike; at all events, the unions attribute to it the fact 
that they were finally forced to submit. The text of the 
injunction as renewed on September 25, 1922 (given below) 
clearly shows the writ’s sweeping nature. 


SOURCE—Oopy furnished through courtesy of Judge J. H. Wilkerson. 


UNITED STATES OF AMERICA, 
Complainant, 


Vv. 


RAILWAY EMPLOYEES’ DEPARTMENT OF THE AMER- 
ICAN FEDERATION OF LABOR, Bert. M. Jewell, President, 
J. F. McGrath, Vice President, and John Scott, Secretary and 
Treasurer; International Brotherhood of Blacksmiths, Drop 


Forgers and Helpers, etc., 
Defendants. 
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INJUNCTION WRIT 


District Court of the United States, 
Northern District of Illinois, 83. 
Eastern Division. 


IN EQUITY NO. 2943 
THe Untrep States or AMERICA 


To Railway Employees’ Department of the American Federation 
of Labor, and Bert M. Jewell, President, and John Scott, 
Secretary and Treasurer thereof, in their respective indivi- 
dual and official capacities and as representatives of all of the 
members of the said Railway Employees’ Department of the 
said American Federation of Labor; [ete.],1 and each of you, 
and each and all of your officers, attorneys, servants, agents, 
associates, members, employees and all persons acting in aid 
of or in conjunction with you, GREETING: 


Wuereas, It hath been represented to the Judges of our District 
Court of the United States for the Eastern Division of the Northern 
District of Illinois, in Chancery sitting, on the part of the United 
States of America, complainant in its certain bill of complaint, 
exhibited in our said District Court, on the Chancery side thereof, 
before the Judges of said Court, against you, the said defendants 
above named, and each and all of you, to be relieved touching the 
matters complained of. In which said bill it is stated, among other 
things, that you are combining and conspiring with others to 
interfere with, hinder, obstruct and restrain the transportation 
of passengers and property in interstate commerce and the car- 
riage of the United States mail upon and over the various lines 
of railroad and systems of transportation of the following named 
railway companies in the United States of America, to wit: 

Alabama & Vicksburg Railway Company, 

Vicksburg, Shreveport & Pacific Railway Company. 

Alton & Southern Railroad. 

Ann Arbor Railroad Company. . . .? 


The bill of complaint further alleges that your acts and doings 
in the premises are contrary to equity and good conscience. 


*Here follow the names of three national unions and eighty-three system 
unions and their principal officers.—xrpDITOR. 

* Here follow the names of more than 200 railroads and their subsidiaries.— 
EDITOR. 


SHOPMEN’S STRIKE INJUNCTION 153 


And the court having found that in pursuance of said unlaw- 
ful combination and conspiracy the said defendants above named 
have by picketing, acts of violence, threats, intimidations, unlaw- 
ful persuasions, sabotage, injury to and destruction of property, 
and by other unlawful means, interfered with, hindered, obstructed 
and restrained interstate trade and commerce and the carriage 
of the United States mails upon and over the said lines of railroad 
and systems of transportation aforesaid ; and have interfered with, 
obstructed, hindered and restrained interstate trade and commerce 
and the carriage of the United States mails thereon and thereover 
so as to cause great and widespread inconvenience, loss and dam- 
age and irreparable injury to the commercial, manufacturing, 
producing and distributing interests in the United States and 
to the detriment of the public interest; and unless restrained and 
enjoined the said defendants will continue such unlawful con- 
duct with further great and widespread inconvenience, loss and 
damage and irreparable injury as aforesaid; and that the said de- 
fendants and each of them are properly before the court and that 
the ends of justice require that the said defendants and each of 
them should be temporarily restrained and enjoined as hereinafter 
ordered; and that the United States of America is without an 
adequate remedy at law and that said application for a preliminary 
injunction should be granted. 

And it being ordered that a writ of preliminary injunction 
issue out of said Court, upon said bill, enjoining and restraining 
you, and each of you, as prayed for in said bill; We, therefore, in 
consideration thereof, and of the particular matters in said bill 
set forth, do strictly command you, the said defendants above 
named, and each and all of you, and each and all of your officers, 
attorneys, servants, agents, associates, members, employees, and 
all persons acting in aid of or in conjunction with you, that you 
D() ABSOLUTELY DESIST AND REFRAIN FROM: 

(a) In any manner interfering with, hindering or obstructing 
said railway companies, or any of them, their officers, agents, 
servants or employees in the operation of their respective rail- 
roads and systems of transportation or the performance of their 
public duties and obligations in the transportation of passengers 
and property in interstate commerce and the carriage of the 
mails, and from in any manner interfering with, hindering or 
obstructing the officers, agents, servants or employees of said rail- 
way companies, or any of them, engaged in the construction, in- 
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spection, repair, operation or use of trains, locomotives, cars, or 
other equipment of said railway companies, or any of them, and 
from preventing or attempting to prevent any person or persons 
from freely entering into or continuing in the employment of said 
railway companies, or any of them for the construction, inspection, 
repair, operation or use of locomotives, cars, rolling stock, or other 
equipment ; 

(b) In any manner conspiring, combining, confederating, 
agreeing and arranging with each other or with any other person 
or persons, organizations or associations to injure or interfere with 
or hinder said railway companies, or any of them, in the conduct 
of their lawful business of transportation of passengers and prop- 
erty in interstate commerce and the carriage of the mails; .. . 

(c) Loitering or being unnecessarily in the vicinity of the 
points and places of ingress or egress of the employees of said 
railway companies, or any of them, to and from such premises 
in connection with their said employment, for the purpose of 
doing any of the things herein prohibited, or aiding, abetting, 
directing or encouraging any person or persons, organization, or 
association, by letters, telegrams, telephone, word of mouth, or 
otherwise, to do any of the acts heretofore described in this and 
preceding paragraphs; trespassing, entering or going upon the 
premises of the said railway companies, or any of them, at any 
place or in the vicinity of any place where the employees of said 
companies, or any of them, are engaged in constructing, inspecting, 
overhauling, or repairing locomotives, cars, or other equipment, 
or where such employees customarily perform such duties or at any 
other place on the premises of said railway companies, or any of 
them, except where the public generally are invited to come to 
transact business with said railway companies as common carriers 
of passengers and property in interstate commerce; 

(d) Inducing or attempting to induce, with intent to further 
said conspiracy, by the use of threats, violent or abusive language, 
opprobrious epithets, physical violence or threats thereof, intimi- 
dation, displays of force or numbers, jeers, entreaties, argument, 
persuasion, reward, or otherwise, any person or persons to abandon 
the employment of said railway companies, or any of them, or to 
refrain from entering such employment; 

(e) Engaging, directing or procuring others to ngage in the 
practice commonly known as picketing, that is to say, assembling 
or causing to be assembled numbers of the members of said Fed- 
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erated Shop Crafts, or others in sympathy with them, in the vi- 
einity of where the employees of said railway companies, or any 
of them, are required to work and perform their duties, or at or 
near the places of ingress or egress, or along the ways traveled 
by said employees thereto or therefrom, and by threats, persua- 
sion, jeers, violent or abusive language, violence or threats of 
violence, taunts, entreaties or argument, or by any similar acts 
preventing or attempting to prevent any of the employees of said 
railway companies, or any of them, from entering upon or con- 
tinuing in their duties as such employees, or so preventing, or at- 
tempting to prevent, any other person or persons from entering 
or continuing in the employment of said railway companies, or 
any of them; and aiding, abetting, ordering, assisting, directing, 
or encouraging in any way any person or persons in the commis- 
sion of any of said acts; 

(f) Congregating or maintaining, or directing, aiding, or en- 
couraging the congregating or maintaining upon, at or near any 
of the yards, shops, depots, terminals, tracks, waylands, roadbeds, 
or premises of said railway companies, or any of them, of any 
guards, pickets, or persons to perform any act of guarding, picket- 
ing, or patroling any such yards, shops, depots, terminals or other 
premises of said railway companies, or any of them; . . 

(g) Doing or causing, or in any manner conspiring, combin- 
ing, directing, commanding or encouraging the doing or causing 
the doing by any person or persons of any injury or bodily harm 
to any of the servants, agents or employees of said railway com- 
panies, or any. of them; going singly or collectively to the home, 
abode, or place of residence of any employee of the said railway 
companies, or any of them, for the purpose of intimidating, threat- 
ening, or coercing such employee or member of his family, or in 
any manner by violence or threats of violence, intimidation, op- 
probrious epithets, persuasion, or other acts of like character, di- 
rected towards any said employee or member of his family, for the 
purpose of inducing or attempting to induce such employee to 
refuse to perform his duties as an employee of said railway com- 
panies, or any of them; or so attempting to prevent any person 
or persons from entering the employ of any of said railway com- 
panies, or aiding, encouraging, directing, commanding or causing 
any person or persons so to do; 

(h) In any manner directly or indirectly hindering, obstruct- 
ing, or impeding the operation of any train or trains of said rail- 
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way companies, or any of them, in the movement and transporta- 
tion of passengers and property in interstate commerce or in the 
carriage of the United States mails, or in the performance of any 
other duty as common carriers... . 

(i) In any manner, with intent to further said conspiracy 
by letters, printed or other circulars, telegrams, telephones, word 
of mouth, oral persuasion or communication, or through interviews 
published in newspapers, or other similar acts, encouraging, direct- 
ing or commanding any person, whether a member of any or either 
of said labor organizations or associations defendant herein, to 
abandon the employment of said railway companies, or any of 
them, or to refrain from entering the service of said railway com- 
panies, or any of them; 

(2) That you the said defendants, Bert M. Jewell, John Scott, 

. and each of you, as officers as aforesaid and as individuals, 
do absolutely desist and refrain from— 

(a) Issuing any instructions, or making any requests, pub: 
lie statements or communications heretofore enjoined and re- 
strained in this writ to any defendant herein, or to any officer or 
member of any said labor organizations constituting the said Fed- 
erated Shop Crafts, or to any officer or member of any system 
federation thereof. ... 

(b) Using, or causing to be used, or consenting to the use of 
any of the funds or moneys of said labor organizations in aid of 
or to promote or encourage the doing of any of the matters or 
things hereinbefore restrained and enjoined; 

Until this Honorable Court, in Chancery sitting, shall make 
other order to the contrary. Hereof fail not, under the penalty of 
what the law directs. 

But nothing herein contained shall be construed to prohibit the 
use of funds or moneys of any of said labor organizations for any 
lawful purpose, and nothing contained in this order shall be con- 
strued to prohibit the expression of an opinion or argument not 
intended to aid or encourage the doing of any of the acts herein- 
before enjoined, or not calculated to maintain or prolong a con- 
spiracy to restrain interstate commerce or the transportation of 
the mails. 

To all Marshals of the United States to whom this writ may 
come to execute and return in due form of law. 

Witness, the Honorable James H. Wilkerson, Judge of the Dis- 
trict Court of the United States for the Northern District of Illi- 
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nois, at Chicago, in said District, this 25th day of September, in 
the year of our Lord one thousand nine hundred and twenty-two 
and of the Independence of the United States of America the 147th 
year. 
JoHN H. R. Jamar, 

Clerk. 


SEAL OF 
DIST. COURT 
U. S. NORTHERN 
DIST. ILLINOIS 
1855 


30. The Child Labor Tax Case 


Congress first attempted to suppress child labor by 
prohibiting commodities made by children from passing 
through interstate commerce. The Supreme Court held an 
act of this nature void; + whereupon an attempt was made 
to prohibit the employment of children by levying a tax on 
the profits of persons or corporations using their services.’ 
The act provided for an excise tax of ten per cent. of the 
net profits of all individuals or companies permitting chil- 
dren under fourteen years of age to work in their establish- 
ments. The same tax was to be imposed if children between 
fourteen and sixteen years of age were required or allowed 
to work more than eight hours per day. It was expected 
that this tax would so penalize companies employing chil- 
dren that it would be cheaper to hire adult labor in their 
place. 

The Drexel Furniture Company ignored the act and 
continued to employ children in its factory in North Caro- 
lina. J. W. Bailey, the internal revenue collector, accord- 
ingly assessed a tax of $6,312.74 against it for having 
permitted children to work during the year 1919. The 
company paid this impost under protest and subsequently 
demanded that the collector refund the money. When 
Bailey refused to comply, the company brought a suit in 
the Federal District Court for the sum indicated. The 


+1Hammer v. Dagenhart, 247 U. 8. (1918) 251. An extract from this case 
is given on pp. 189-9 
4Act of Feb. 24, 1919. 40 U. S. Stat. at Large, 1057. 
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Court held the act of Congress void and ordered the money 
returned to the company. But the collector of internal 
revenue appealed the case to the Supreme Court of the 
United States. The resulting opinion follows: 


OE rep a v. Drexel Furniture Company, 259 U. S. (1922) 20; 42 
. Ct. 449; 66 L. Ed. 817. 


Mr. Cuier Justice Tarr delivered the opinion of the court. . 

The law is attacked on the ground that it is a regulation of 
the employment of child labor in the States—an exclusively state 
function under the Federal Constitution and within the reserva- 
tions of the Tenth Amendment. It is defended on the ground 
that it is a mere excise tax levied by the Congress of the United 
States under its broad power of taxation conferred by § 8, Article 
I, of the Federal Constitution. We must construe the law and 
interpret the intent and meaning of Congress from the language 
of the act. The words are to be given their ordinary meaning 
unless the context shows that they are differently used. Does this 
law impose a tax with only that incidental restraint and regula- 
tion which a tax must inevitably involve? Or does it regulate by 
the use of the so-called tax as a penalty? If a tax, it is clearly 
an excise. If it were an excise on a commodity or other thing of 
value we might not be permitted under previous decisions of this 
court to infer solely from its heavy burden that the act intends a 
prohibition instead of a tax. But this act is more. It provides 
a heavy exaction for a departure from a detailed and specified 
course of conduct in business. That course of business is that 
employers shall employ in mines and quarries, children of an age 
greater than sixteen years; in mills and factories, children of 
an age greater than fourteen years, and shall prevent children 
of less than sixteen years in mills and factories from working 
more than eight hours a day or six days in the week. If an em- 
ployer departs from this prescribed course of business, he is to 
pay the Government one-tenth of his entire net income in the 
business for a full year. The amount is not to be proportioned 
in any degree to the extent or frequency of the departures, but 
is to be paid by the employer in full measure whether he employs 
five hundred children for a year, or employs only one for a day. 
Moreover, if he does not know the child is within the named age 
limit, he is not to pay; that is to say, it is only where he know- 
ingly departs from the prescribed course that payment is to be 
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exacted. Scienter is associated with penalties not with taxes. 
The employer’s factory is to be subject to inspectiqn at any time 
not only by the taxing officers of the Treasury, the Department 
normally charged with the collection of taxes, but also by the Sec- 
retary of Labor and his subordinates whose normal function is 
the advancement and protection of the welfare of the workers. In 
the light of these features of the act, a court must be blind not 
to see that the so-called tax is imposed to stop the employment of 
children within the age limits prescribed. Its prohibitory and 
regulatory effect and purpose are palpable. All others can see and 
understand this. How can we properly shut our minds to it? 

It is the high duty and function of this court in cases regu- 
larly brought to its bar to decline to recognize or enforce seeming 
laws of Congress, dealing with subjects not entrusted to Congress 
but left or committed by the supreme law of the land to the con- 
trol of the States. We can not avoid the duty even though it 
require us to refuse to give effect to legislation designed to pro- 
mote the highest good. The good sought in unconstitutional legis- 
lation is an insidious feature because it leads citizens and legis- 
lators of good purpose to promote it without thought of the serious 
breach it will make in the ark of our covenant or the harm which 
will come from breaking down recognized standards. In the 
maintenance of local self-government, on the one hand, and the 
national power, on the other, our country has been able to endure 
and prosper for near a century and a half. 

Out of a proper respect for the acts of a codrdinate branch of 
the Government, this court has gone far to sustain taxing acts 
as such, even though there has been ground for suspecting from 
the weight of the tax it was intended to destroy its subject. But, 
in the act before us, the presumption of validity cannot prevail, 
because proof of the contrary is found on the very face of its 
provisions. Grant the validity of this law, and all that Congress 
would need to do, hereafter, in seeking to take over to its con- 
trol any one of the great number of subjects of public interest, 
jurisdiction of which the States have never parted with, and which 
are reserved to them by the Tenth Amendment, would be to en- 
act a detailed measure of complete regulation of the subject and 
enforce it by a so-called tax upon departures from it. To give 
such magic to the word ‘‘tax’’ would be to break down all con- 
stitutional limitation of the powers of Congress and completely 
wipe out the sovereignty of the States. 
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The difference between a tax and a penalty is sometimes diffi- 
cult to define and yet the consequences of the distinction in the 
required method of their collection often are important. Where 
the sovereign enacting the law has power to impose both tax and 
penalty the difference between revenue production and mere regu- 
lation may be immaterial, but not so when one sovereign can im- 
pose a tax only, and the power of regulation rests in another. 
Taxes are occasionally imposed in the discretion of the legislature 
on proper subjects with the primary motive of obtaining revenue 
from them and with the incidental motive of discouraging them 
by making their continuance onerous. They do not lose their char- 
acter as taxes because of the incidental motive. But there comes 
a time in the extension of the penalizing features of the so-called 
tax when it loses its character as such and becomes a mere penalty 
with the characteristics of regulation and punishment. Such is 
the case in the law before us. Although Congress does not in- 
validate the contract of employment or expressly declare that the 
employment within the mentioned ages is illegal, it does exihibt 
its intent practically to achieve the latter result by adopting the 
criteria of wrongdoing and imposing its principal consequence 
on those who transgress its standard. .. . 

But it is pressed upon us that this court has gone so far in sus- 
taining taxing measures the effect or tendency of which was to ac- 
complish purposes not directly within congressional power that 
we are bound by authority to maintain this law. 

The first of these is Veazie Bank v. Fenno, 8 Wall. 583. In 
that case, the validity of a law which increased a tax on the cir- 
culating notes of persons and state banks from one per centum to 
ten per centum was in question. The main question was whether 
this was a direct tax to be apportioned among the several States 
‘‘according to their respective numbers.’’ This was answered in 
the negative. The second objection was stated by the court: 

““It is insisted, however, that the tax in the case before us is 
excessive and so excessive as to indicate a purpose on the part 
of Congress to destroy the franchise of the bank, and is, therefore, 
beyond the constitutional power of Congress.”’ 

To this the court answered (p. 548): 

‘“‘The first answer to this is that the judicial cannot prescribe 
to the legislative departments of the government limitations upon 
the exercise of its acknowledged powers. The power to tax may 
be exercised oppressively upon persons, but the responsibility of 
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the legislature is not to the courts, but to the people by whom 
its members are elected. So if a particular tax bears heavily 
upon a corporation, or a class of corporations, it cannot, for that 
reason only, be pronounced contrary to the Constitution.”’ 

It will be observed that the sole objection to the tax there was 
its excessive character. Nothing else appeared on the face of the 
act. It was an increase of a tax admittedly legal to a higher 
rate and that was all. There were no elaborate specifications on 
the face of the act, as here, indicating the purpose to regulate 
matters of state concern and jurisdiction through an exaction so 
applied as to give it the qualities of a penalty for violation of law 
rather than a tax. 

It should be noted, too, that the court, speaking of the extent 
of the taxing power, used these cautionary words (p. 541): 

‘‘There are, indeed, certain virtual limitations, arising from 
the principles of the Constitution itself. It would undoubtedly 
be an abuse of the power if so exercised as to impair the separate 
existence and independent self-government of the States, or if ex- 
ercised for ends inconsistent with the limited grants of power in 
the Constitution.’’ 

But more than this, what was charged to be the object of the 
excessive tax was within the congressional authority, as appears 
from the second answer which the court gave to the objection. 
After having pointed out the legitimate means taken by Congress 
to secure a national medium or currency, the court said (p. 549) : 

‘‘Having thus, in the exercise of undisputed constitutional 
powers, undertaken to provide a currency for the whole country, 
it cannot be questioned that Congress may, constitutionally, se- 
cure the benefit of it to the people by appropriate legislation. To 
this end, Congress has denied the quality of legal tender to foreign 
coins, and has provided by law against the imposition of counter- 
feit and base coin on the community. To the same end, Congress 
may restrain, by suitable enactments, the circulation as money of 
any notes not issued under its own authority. Without this power, 
indeed, its attempts to secure a sound and uniform currency for 
the country must be futile.’’ 

The next case is that of McCray v. United States, 195 U.S. 27. 
That, like the Veazie Bank Case, was the increase of an excise tax 
upon a subject properly taxable in which the taxpayers claimed 
that the tax had become invalid because the increase was exces- 
sive. It was a tax on oleomargarine, a substitute for butter. The 
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tax on the white oleomargarine was one-quarter of a cent a pound, 
and on the yellow oleomargarine was first two cents and was then 
by the act in question increased to ten cents per pound. This 
court held that the discretion of Congress in the exericse of its 
constitutional powers to levy excise taxes could not be controlled 
or limited by the courts because the latter might deem the in- 
cidence of the tax oppressive or even destructive. It was the same 
principle as that applied in the Veazie Bank Case. This was that 
Congress in selecting its subjects for taxation might impose the 
burden where and as it would and that a motive disclosed in its 
selection to discourage sale or manufacture of an article by a 
higher tax than on some ather did not invalidate the tax. In 
neither of these cases did the law objected to show on its face as 
does the law before us the detailed specifications of a regulation 
of a state concern and business with a heavy exaction to promote 
the efficacy of such regulation. 

The third case is that of Flint v. Stone Tracy Co., 220 U.S. 107. 
It involved the validity of an excise tax levied on the doing of 
business by all corporations, joint stock companies, associations 
organized for profit having a capital stock represented by shares, 
and insurance companies, and measured the excise by the net in- 
come of the corporations. There was not in that case the slightest 
doubt that the tax was a tax, and a tax for revenue, but it was 
attacked on the ground that such a tax could be made excessive 
and thus used by Congress to destroy the existence of state cor- 
porations. To this, this court gave the same answer as in the 
Veazie Bank and McCray Cases. It is not so strong an authority 
for the Government’s contention as they are. 

The fourth case is United States v. Doremus, 249 U.S. 86. That 
involved the validity of the Narcotic Drug Act, 38 Stat. 785, which 
imposed a special tax on the manufacture, importation and sale 
or gift of opium or coca leaves or their compounds or derivatives. 
It required every person subject to the special tax to register with 
the Collector of Internal Revenue his name and place of business 
* and forbade him to sell except upon the written order of the per- 
son to whom the sale was made on a form prescribed by the Com- 
missioner of Internal Revenue. The vendor was required to keep 
the order for two years, and the purchaser to keep a duplicate 
for the same time and both were to be subject to official inspec- 
tion. Similar requirements were made as to sales upon prescrip- 
tions of a physician and as to the dispensing of such drugs directly 
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to a patient by a physician. The validity of a special tax in the 
nature of an excise tax on the manufacture, importation and sale 
of such drugs was, of course, unquestioned. The provisions for 
subjecting the sale and distribution of the drugs to official super- 
vision and inspection were held to have a reasonable relation to 
the enforcement of the tax and were therefore held valid. 

The court said that the act could not be declared invalid just be- 
cause another motive than taxation, not shown on the face of the 
act, might have contributed to its passage. This case does not 
militate against the conclusion we have reached in respect of the 
law now before us. The court, there, made manifest its view that 
the provisions of the so-called taxing act must be naturally and 
reasonably adapted to the collection of the tax and not solely to 
the achievement of some other purpose plainly within state power. 

For the reasons given, we must hold the Child Labor Tax Law 
invalid and the judgment of the District Court is 

Affirmed. 

Mr. Justice CLARKE dissents. 


31. The Budget System and Economy 


It would be difficult to overestimate the importance of 
the Budget and Accounting Act of 1921.1 The Bureau of 
the Budget which it established has been able to coordinate 
the requests of the various departments into a unified 
spending policy for the consideration of Congress, and due 
to its direct responsibility to the chief executive, it has 
become a powerful agency for enforcing the President’s 
financial policy on the inferior executive officers. The result 
has been that during the first four years of its activity, it 
has been able to show enormous economies in governmental 
expenditures. It would be a mistake, however, to attribute 
the success of the budget system solely to the mechanism 
established by the act of 1921. No type of machinery can 
automatically insure an efficient and economical adminis- 
tration, unless it has the support and cooperation of the 
executive officials themselves. 

One of the methods for securing this cooperation is the 

142 U. S. Stat. at Large, 20. 
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semi-annual meeting of the ‘‘Business Organization of the 
Government.’’ This includes the members of the Presi- 
dent’s cabinet and the heads of the independent establish- 
ments of the government; there are likewise representatives 
from almost every important bureau and division of the 
federal service. Soldiers and sailors, scientists and statis- 
ticians, treasury experts, diplomats, architects, tariff ex- 
perts, librarians, jurists, astronomers, engineers, and edu- 
cators meet with representatives of the postal service, the 
Office of Indian Affairs, the Immigration Bureau, the 
Government Printing Office, the Smithsonian Institute, and 
the agencies for the protection of the public health. The 
President of the United States presides and in a short talk 
outlines the executive policy in regard to appropriations. 
His address is followed by a longer one by the Director of 
the Bureau of the Budget in which the means of putting the 
executive policy into effect are usually discussed in greater 
detail. The following extracts from one of these addresses 
by Director H. M. Lord illustrates the general nature and 
purpose of these meetings. Incidentally, the passage also 
contains an excellent account of some of the methods which 
have been used to secure economies in the administration 
of the government’s activities. 

SOURCE—Address of the President of the United States and the Director 


of the Bureau of the Budget at the Sixth Regular Meeting of the Business 
Organization of the Government, January 21, 1924 (Washington, 1924), 
5-21. 


Mr. PRESIDENT AND MEMBERS OF THE BUSINESS ORGANIZATION 
OF THE GOVERNMENT: I always approach this semiannual, mid- 
year meeting of the Business Organization of the Government with 
some little concern and no little trepidation. The annual meeting, 
which occurs shortly after or near the close of the fiscal year, 
causes no such apprehension. At that time you have a year of 
accomplishment to your credit. Appropriations have been made, 
and you know the worst and the best. If not satisfied with the 
funds appropriated, you may have become reconciled; the pas- 
sage of time may have assauged your grief and dulled your dis- 
appointment over the postponement, restriction, or elimination of 
cherished projects that you may have considered of pressing im- 
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portance and of vital necessity. You may perchance in that more 
temperate mood have a kind, considerate, and charitable thought 
for the Director of the Bureau of the Budget and all his house. 

Conditions are very different at these semiannual meetings 
which follow so closely on the heels of the transmission of the 
annual Budget to Congress. This Budget embodies in its restricted 
estimates the disappointments . . . which the mellowing hand of 
time has not had opportunity to soften or soothe. The feeling of 
dissatisfaction with, if not resentment against, the Bureau of the 
Budget finds expression at this time in annual reports, critical 
comment, and complaints, more or less bitter. . . . The Director 
of the Bureau of the Budget . . . may not be openly charged with 
stifling necessary Federal activities, but the inference is obvious. 
In a Booker Washington story a colored brother was charged with 
the duty of procuring a turkey for a patron. When the bird was 
delivered the customer complained that instead of a tame turkey 
as had been ordered a wild turkey was furnished, for the bird 
was full of shot. Said the colored man: ‘‘ Dat’s a tame tukkey, all 
right. Dem shots was meant for me.”’ 

It has been said by some one that the Director of the Bureau 
of the Budget in carrying out the executive policy of retrench- 
ment should have the hide of a rhinoceros and a backbone of steel. 
He should also have a heart of flint to withstand the appeals of 
eloquent advocates of great national projects urging favorable 
recommendation to the President for colossal sums for reforesta- 
tion, good roads, rivers and harbors, public buildings, reclamation, 
research, and the like. The Director of the Bureau of the Budget 
yields in point of national pride and public spirit to no person 
in the Federal service or out of it. He has vision to see the broad 
slopes of our denuded hills and mountains again clothed in the 
glorious majesty of stately forests; he has vision to see the ham- 
lets, villages, towns, and cities of our country bound together by 
broad ribbons of faultless highway, over which rumble the ponder- 
ous trucks of commerce and over which speed the limousines of 
the rich and the flivvers of the more moderately circumstanced ; 
he has vision to see imposing public buildings adorning the public 
squares of our populous communities; he has vision to see our 
bays and rivers bearing unvexed on their placid bosoms the com- 
merce of this and other countries, pointing to the last word in 
river and harbor construction; he has vision to see every last 
arid foot of land converted into an Eden of productive fertility ; 


166 MATERIALS ON AMERICAN GOVERNMENT 


he has vision to see this wonderful country by the expenditure of 
Federal billions transformed into a Utopia of comfort, conveni- 
ence, and beauty; he has vision to see all this, and then some 
one hands him a Treasury statement and he wakes up. These 
important Government projects must be provided for, but only to 
the extent that the condition of the Treasury and the plight 
of the taxpayers will warrant. 

I am not speaking in any spirit of complaint or criticism. In 
the consideration of estimates the sympathy of the Director of 
the Bureau of the Budget is generally with the executives, who in 
most cases support their requests for appropriations so ably and 
earnestly as to challenge his admiration. He faces across the 
table experts from the many bureaus of the Government—able, 
trained men, loyal to the particular Government interests they 
represent, and convinced of the supreme importance and prime 
necessity of the services and projects for which they so eloquently 
plead. In this financial arena he encounters personal friends with 
whose great abilities, professional and scientific attainments, and 
devotion to duty he is thoroughly familiar. To deny their re- 
quests, to chill their enthusiasm, and to defeat their cherished 
plans, which the executive policy of economy at times demands, is 
not a pleasant duty. 

Some months ago I made the statement that when the Director 
of the Bureau of the Budget became popular he should be im- 
mediately dismissed. My experiences the past few months have 
confirmed the wisdom of that conclusion. . . . I have stated often 
and emphasized repeatedly that the Director of the Bureau of the 
Budget has no financial policy of his own. He endeavors, impar- 
tially and impersonally, to have reflected in the Budget the financial 
policy of the Chief Executive, which should be and must be the 
policy of the personnel who make up the administration, from the 
char-women who mop the office floors to the distinguished statesmen 
who sit in august dignity around the Cabinet table. If in apply- 
ing that executive policy he does not have due regard to the rights 
of all Federal agencies, it is from fault of judgment and never 
from lack of intent to be fair and ‘just. He earnestly desires the 
friendly regard of the services, but if he cannot have their friend- 
ship he must have their respect. 

At the last regular annual meeting of the Business Organiza- 
tion of the Government President Harding outlined his fiscal pro- 
gram for 1925. . . President Coolidge continued this program in 
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full force and effect with all its drastic requirements. Inspired by 
his definite, decisive, and courageous attitude, and with the ex- 
pressed desire of our former loved leader as an added incentive, 
work on the 1925 estimates began. The Director of the Bureau of 
the Budget had no illusions as to the size of the contract... . 
He had no difficulty, however, in waxing enthusiastic over this 
job. He felt that it must stir the blood of every person in the 
Government service. In his mind’s eye he saw the makers of 
estimates exultantly and triumphantly paring down requests for 
appropriations in joyful fulfillment of the wishes of the wise leader 
who had gone and the masterful leader who had come. It was 
a dream! But confident and unafraid the Director of the Bureau 
of the Budget called on the various departments and establish- 
ments to submit preliminary estimates not later than August 1. 
These preliminary estimates play an important part in Budget 
procedure, giving the Bureau of the Budget a picture of the 
financial intentions of the executive agencies a month and a half 
before the regular estimates are submitted in compliance with law. 

August 1 arrived and so did the preliminary estimates. When 
the Director of the Bureau of the Budget came to, he found that 
the estimates submitted called for the robust total of $1,964,202,- 
887.42 for ‘all purposes except the public debt and Postal Service. 
The departments and establishments of the Government after a 
month and a half of consideration and study of the President’s 
program asked for $264,000,000 more than the maximum fixed by 
’ the Chief Executive. Of the 43 departments and independent 
establishments of the Government only 4 requested less funds for 
1925 than they have for 1924. On this roll of honor we find the 
Interstate Commerce Commission, the Shipping Board, the United 
States Veterans’ Bureau, and the Department of the Interior. I 
extend my congratulations and most distinguished consideration 
to these medal winners on the stricken field of estimates. 

To get rid of this excess of $264,000,000 was the immediate 
problem that faced the Bureau of the Budget. It would have 
been a simple matter to cut at random down the long line of Gov- 
ernment agencies and reach the maximum established by the Presi- 
dent. Such a procedure, however, would probably cripple and 
destroy important government activities. Reductions in appropri- 
ations call for greater care and discrimination than increases, 
inasmuch as to cripple an important service by the withholding 
of necessary operating funds is more harmful than if such an im- 
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portant activity were overfinanced. The method followed to bring 
the preliminary estimates to earth and to harmonize them with 
the executive program was scientific and effective. The prelim- 
inary estimate of each department and establishment was con- 
sidered item by item in the light of all information available. 

The Bureau of the Budget with its trained and experienced 
investigators for each Government activity brings to bear upon 
the estimates a wealth of information and a familiarity with 
services, projects, and purposes that guarantee a defensible and 
dependable result. I say very frankly, however, that in the con- 
sideration of these preliminary estimates where there was doubt 
of the wisdom of a contemplated reduction the doubt was always 
resolved in favor of the Treasury and the reduction made, for 
the reason that the estimating agencies would later have oppor- 
tunity to show that such reduction was unwise. It is no child’s 
play to make a careful study of the 4,000 appropriation items in 
the annual Budget, with their almost innumerable subdivisions, 
and to give each item the scrutiny it deserves. That careful, 
painstaking study, nevertheless, was given each individual item, 
and a reduced total was reached of $1,657,785,850.04—an amount 
well within the President’s $1,700,000,000 and $306,417,037.38 be- 
low the total preliminary estimates submitted for all purposes 
exclusive of the debt and postal activities. 

Each department was then allocated the total amount—lump 
sum—to which its original estimate had been reduced and each 
department was directed by the President to distribute that 
amount in such manner as best to provide for its activities. The 
letter making this allocation follows: 


I have the honor to advise you that the President has ap- 
proved the allocation to your office of $...... as a tentative 
maximum amount of the total of your estimates for the financial 
year ending June 30, 1925. 

Your regular estimate for the fiscal year 1925, to be ‘sub- 
mitted on or before September 15, 1923, and prepared in ac- 
cordance with the instructions of July 30, 1928, should not, 
therefore, exceed in their total the amount above stated. 

If your estimates thus prepared do not in your opinion 
meet the absolutely necessary requirements of your office they 
will be accompanied by a supplemental statement showing the 
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additional amount which you believe will be required, allocated 
to appropriation titles, and setting forth the necessity there- 
for. In stating the necessity for such increase it is requested 
that you indicate the consequences which would result from 
failure to secure the additional amount that you recommend. 


This procedure contemplates that the departments and estab- 
lishments remake their estimates as though not a penny would be 
available in addition to the restricted amount allocated. No in- 
formation was given to show how that amount was determined 
by the Bureau of the Budget. It was understood, however, that 
if the amount allowed proved insufficient opportunity would be 
afforded to justify increases. This method placed the burden of 
proof on the shoulders of the Government bureaus, where it be- 
longs. The spirit of the plan lies in the expectation that the ex- 
ecutives will, with their limited estimates, provide for the more 
necessary and vital things and let the reductions fall where they 
will work the least inconvenience and damage. This principle is 
both scientific and historic. The story of the prince and the 
painter is well known. To determine the finest piece in the artist’s 
collection the prince had some of his retainers raise the ery of 
‘‘Wire’’ in the neighborhood. At the first alarm the artist seized 
his most treasured possession, and thus the prince located the gem 
of the collection. 

This is the scientific principle applied by the Bureau of the 
Budget to the agencies of the Government to make them disclose 
their priorities. In most cases it worked admirably; in others not 
so well. Some of the departments allocated the reductions to 
items that under the law could not be reduced, or took advantage 
of other methods which tended to defeat the very purpose of 
the procedure. It was as if the artist at the first alarm had said 
to the prince: ‘‘The fire must be up the street somewhere. Let’s 
sit in the window and see the crowd go by.’’ This, of course, 
made more difficult the already difficult task of the Bureau of 
the Budget, but a few new troubles more or less do not disturb 
the Budget office. We have found, in the words of Lloyd George, 
that a change of troubles is as good as a vacation. 

The estimates, modified in accordance with the instructions 
of the President, were returned to the Bureau of the Budget Sep- 
tember 15, and from that date until well into November con- 
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tinuous hearings were held. Representatives of the executive de- 
partments were given full and free opportunity to state their 
needs and justify their requests for funds. The personnel of 
the Bureau of the Budget gave the most intensive study to the 
estimates in order that the various agencies of the Government 
might have sufficient funds for proper functioning. At the same 
time effort was made to cut out every penny that was not abso- 
lutely needed. The dominant spirit of this strenuous season 
was that full justice be done every activity—no matter how large, 
no matter how small—and that a budget be prepared for sub- 
mission to the President that could be justified, not only from 
the standpoint of economy but from the standpoint of adequate 
provision for efficient service. The spirit of the President’s in- 
structions required that the Budget reflect these two important 
factors—economy in spending and efficiency in operation. The 
result of this effort is the annual Budget for 1925 now before 
Congress with a total estimate of $1,645,791,971.06 for all pur- 
poses, exclusive of the public debt and the postal estimates. This 
is $318,410,916.36 less than the amount requested in the pre- 
liminary estimates. Including interest on the public debt and 
the reduction of the debt, the total carried in the Budget is 
$3,018,069,946.06, which approximates very closely the three bil- 
lion mark which President Harding had as a goal... . 

In our efforts to reduce expenditures we face always that 
hopeless two-thirds of the total annual expenditure not subject 
to administrative control. We start out hopefully with the total 
estimated expenditure for this year of $3,565,000,000 as given in 
the Budget. It’s an extraordinary amount. Seems as though we 
should be able to save many millions out of its generous total. 
That is the way the average taxpayer looks at it. We take that 
three billion and a half apart to see how it is constituted. First 
we find $940,000,000 for interest on the public debt. We cannot 
touch that, and we sadly lay it aside. Then we find nearly 
$512,000,000 applied to reduction of the public debt, a large pro- 
portion of which is required by law under the provisions of the 
cumulative sinking fund act. We put that aside in a subdued 
state of mind because it cannot well be modified. Then we dis- 
cover a total of $688,000,000 for the veterans of three wars and 
the dependents of four. We would not touch that if we could— 
we glory in it—and we pass on. Then as we search the thousand 
and more pages of the Budget we find other millions in indefinite 
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and permanent appropriations and in other funds which are not 
susceptible of modification. We find that we are almost as badly 
off as the darkey who applied for credit at the country ‘store. 
The proprietor wanted to know ‘‘how come’’ he wanted credit 
when he had had a good crop of cotton. 

“‘Boss, it was dis way. De ducks got about all dat cotton 
crop.”’ 

‘What do you mean, the ducks got it?’’ 

‘“Well,’’ explained the old man, ‘‘I sent dat cotton up to 
Memphis, and dey ’ducts so much for freight, ’ducts so much for 
storage, ‘ducts so much for taxes, ducts so much for commission— 
yes, sah, de ducts done got ’bout all dat cotton.’’ 

After we have deducted from the estimated total expenditure 
of this current fiscal year the grand total of amounts which 
eannot be modified and must fairly be regarded as constants, or 
fixed charges, we have something less than a billion and a half 
dollars subject to reduction and available for the practice of 
economy. But we are attacking that billion and a half with our 
two most trenchant weapons, codperation and codrdination, which 
spell teamwork and mean economy. .. . 

Fifty-five million pounds of paper are used annually by the 
Government Printing Office. Contracts for the purchase of this 
paper formerly provided for delivery by the contractor to the 
Government Printing Office warehouses. On recommendation of 
the Chief Codrdinator’s office the contracts now provide for de- 
livery at the railroad freight stations in Washington. From there 
the paper is transported by Federal trucks to the warehouses, at 
a net saving of $25,000 annually after deducting the cost of 
operating the Federal trucks. 

Again this year, through the efforts of the area codrdinators, 
post-office trucks were reinforced by other Federal trucks during 
the Christmas mail delivery. Savings last year from this piece 
of teamwork were $60,408.19 after deducting the cost of opera- 
tion of the trucks, and approximately the same amount was saved 
in the same way this year... . 

The laundry at the Fort Bidwell Indian School, Calif., was 
burned. The area codrdinator in San Francisco located surplus 
laundry equipment belonging to the Army at Camp Lewis, Wash. 
He found a surplus boiler belonging to the Navy at Mare Island, 
Calif. These articles were transferred to the school and purchase 
in the open market obviated... . 
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Through the efforts of the Federal Traffic Board traffic organi- 
zations have been installed in all Government departments where 
the amount of traffic warrants such action. To-day 12 traffic 
agencies, operating under 12 traffic managers, are the healthy, 
vigorous successors to more than 100 heterogeneous organizations 
that formerly were responsible—I might almost say irresponsible— 
for transportation of the great bulk of Government supplies and 
personnel, It has been a long, tedious, and trying task, beset with 
many discouragements. The result, however, amply justifies the 
WO Kose seis 

Here’s a case in hand. The traffic representative of one of 
the departments shipped 118 packages from Baltimore to Chi- 
cago. These packages were described as ‘‘miscellaneous hospital 
supplies.’’ The carrier, not being properly advised of the con- 
tents, applied a rate which called for a charge of $205, which 
was paid. The General Accounting Office, which was alive to the 
situation, even though the shipper was not, found these packages 
contained chipped soap, which called for a lower classification 
and rate, and warranted a payment of only $64.25 instead of the 
$205 which had been paid. The difference was collected from 
the carrier. Carelessness of the shipper in this case was re- 
sponsible for a rate more than 300 per cent too high. Of course, 
the actual amount involved was small, but the possibilities for 
loss from this careless way of doing business are not small. The 
Government cannot afford to retain on its pay roll expensive 
servants like the shipper of that soap, and will not retain such 
employees on its pay rofl... . 

The State Department was spending in March, 1920, for tele- 
graph and cable tolls $51,000 a month. This rate of expenditure 
meant a deficiency. Notice was immediately sent out to economize. 
This notice was supplemented by a report showing the cost of 
telegrams originating in the various offices, which was sent to 
the offices concerned to arouse competition in cutting down the 
expense. It worked. Starting in March with $51,000, telegraphic 
expense dropped to $37,000 in April, to $25,000 in May, $25,000 
in June, and so at about that rate until in the succeeding Janu- 
ary it fell to approximately $21,000. Competition in economy is 
a most commendable sport, and I hope it may be initiated all 
through the service. It is one game in which every earnest 
participant is bound to win... 

The Federal Specifications Board has promulgated 114 stand- 
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ard specifications and has 60 technical committees at work cover- 
ing a large portion of the field of commodities purchased by the 
Government. ... 

These standard specifications have saved the Government 
already a great deal of money. Take the case of varnish. A 
commercial varnish costing $4.37 a gallon was in almost universal 
use by the Federal Government. A varnish prepared according 
to the standard specifications of the Federal Specifications Board, 
costing $1.44 a gallon, has been found a most satisfactory and suit- 
able substitute. The Navy estimates a saving of $90,000 annually 
by the use of this just-as-good varnish. 

Municipalities and States—15 of the latter—are hungry for 
these Federal specifications and adopt them as soon as they are 
promulgated, while certain foreign countries—among them Czecho- 
slovakia, England, and Australia—are also using them. . 

In our discussion of needed improvements in the Federal serv- 
ice we must not give the impression that Government people are 
incompetent and incapable, for it is not warranted. Persons 
outside the Federal service, interested in its betterment, properly 
anxious to see waste of Government resources eliminated, are 
forever holding up for our delectation and possible profit operators 
in commercial life and methods of outside business as worthy 
of all emulation. We are urged to secure men from civil business 
and urged to adopt commercial practices for the Federal Govern- 
ment with promise and expectation that in this way we could 
develop a wasteless, frictionless organization that would function 
with 100 per cent efficiency. While we welcome gratefully and 
thankfully all well intended recommendations, and while we ap- 
preciate the transcendent ability of great captains of commercial 
industry, while we admire the wondrous talents of princes of 
civil administration, and while we concede the acumen and sur- 
passing wisdom of great wizards of finance in civil life, it is 
well to have in mind that outside business is not 100 per cent 
efficient. The bankruptcy courts do not sustain that contention. 
We have in the Federal service administrators as able, business 
men as talented, personnel, scientific and professional, as well 
equipped, as well informed, and as well trained as can be found 
in any organization doing business in this troubled world... . 
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32. Gibbons v. Ogden: The Power of Congress Over 
Interstate Commerce 


As soon as it was assured that the steam-boat was 
destined to become a practical means of navigation, there 
was a scramble for concessions giving certain individuals 
the exclusive right to use the device within specified regions. 
Many of the states, by legislative act, conferred monopolies 
of this character upon certain of their citizens. Laws of 
this nature were passed by New York, Massachusetts, New 
Hampshire, Pennsylvania, Tennessee, Georgia, Connecti- 
cut, and New Jersey. The New York acts+ gave Robert 
Livingston and Robert Fulton the exclusive privilege of 
operating steam-boats within the boundaries of the state 
until 1838 and authorized the courts to issue an injunction 
to prevent anyone from infringing upon this right. Under 
these measures it was illegal for a citizen of New Jersey to 
operate a ferry to New York City; and consequently the 
New Jersey legislature retaliated by passing an act giving 
any person damages, with triple the costs, if the New York 
courts enjoined him from operating a steam-boat to New 
York. 

Thomas Gibbons was a citizen of New Jersey and had 
secured a license from the federal government to operate a 
ferry from Elizabethtown, New Jersey,-to New York City.” 
In the meanwhile, Livingston and Fulton had sold their 
rights under the New York acts to Aaron Ogden. As soon 
as Gibbons started running his ferry to New York City, 
Ogden petitioned the New York courts to grant an injunc- 
tion to protect the rights which he had purchased. The 
state courts issued the desired decree, enjoining Gibbons 
from operating the ferry; but he took an appeal to the 
Supreme Court of the United States, on the ground that 
the federal statute was superior to the law of the state. 

2 Acts of Mar. 27, 1798; April 5, 1803; April 11, 1808. 


? Under the provisions of the Act of Feb. 18, 1793, ec. 8; 1 U. S. Stat. at 
Large, 305. 
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Mr. Chief Justice MarsHauu delivered the opinion of the 
Courts. 5)! 


The appellant contends that this decree is erroneous, because 
the laws which purport to give the exclusive privilege it sustains, 
are repugnant to the Constitution and laws of the United 
States. ... 

The words are, ‘‘Congress shall have power to regulate com- 
merce with foreign nations, and among the several States, and 
with the Indian tribes.’” The subject to be regulated is com- 
merce; and our constitution being, as was aptly said at the bar, 
one of enumeration, and not of definition, to ascertain the extent 
of the power, it becomes necessary to settle the meaning of the 
word. The counsel for the appellee would limit it to traffic, to 
buying and selling, or the interchange of commodities, and do 
not admit that it comprehends navigation. This would restrict a 
general term, applicable to many objects, to one of its significa- 
tions. Commerce, undoubtedly, is traffic, but it is something more; 
it is intercourse. It describes the commercial intercourse between 
nations, and parts of nations, in all its branches, and is regu- 
lated by prescribing rules for carrying on that intercourse. The 
mind can scarcely conceive a system for regulating commerce 
between nations, which shall exclude all laws concerning naviga- 
tion, which shall be silent on the admission of the vessels of the 
one nation into the ports of the other, and be confined to prescrib- 
ing rules for the conduct of individuals, in the actual employ- 
ment of buying and selling, or of barter. 

If commerce does not include navigation, the government of 
the Union has no direct power over that subject, and can make 
no law prescribing what shall constitute American vessels, or 
requiring that they shall be navigated by American seamen. Yet 
this power has been exercised from the commencement of the 
government, has been exercised with the consent of all, and has 
been understood by all to be a commercial regulation. All Amer- 
ica understands, and has uniformly understood, the word ‘‘com- 
merce,’’ to comprehend navigation. It was so understood, and 
must have been so understood, when the constitution was framed. 
The power over commerce, including navigation, was one of the 
primary objects for which the people of America adopted their 
government, and must have been contemplated in forming it. 
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The convention must have used the word in that sense, because 
all have understood it in that sense; and the attempt to restrict 
it comes too late. . 

The word used in the constitution, then, comprehends, and has 
been always understood to comprehend, navigation within its 
meaning; and a power to regulate navigation, is as expressly 
granted, as if that term had been added to the word ‘‘com- 
merce.”’ 

To what commerce does this power extend? The constitution 
informs us, to commerce ‘‘with foreign nations, and among the 
several States, and with Indian tribes.’’ It has, we believe, 
been universally admitted, that these words comprehend every 
species of commercial intercourse between the United States and 
foreign nations. No sort of trade can be carried on between this 
country and any other, to which this power does not extend. It 
has been truly said, that commerce, as the word is used in the 
constitution, is a unit, every part of which is indicated by the 
term. If this be the admitted meaning of the word, in its ap- 
plication to foreign nations, it must carry the same meaning 
throughout the sentence, and remain a unit, unless there be some 
plain intelligible cause which alters it. 

The subject to which the power is next applied, is to com- 
merce ‘‘among the several States.’’ The word ‘‘among’’ means 
intermingled with. A thing which is among others, is inter- 
mingled with them. Commerce among the States, cannot stop at 
the external boundary line of each State, but may be introduced 
into the interior. It is not intended to say that these words 
comprehend that commerce, which is completely internal, which 
is carried on between man and man in a State, or between differ- 
ent parts of the same State, and which does not extend to or 
affect other States. Such a power would be inconvenient, and is 
certainly unnecessary. 

Comprehensive as the word ‘‘among’’ is, it may very properly 
be restricted to that commerce which concerns more States than 
one. The phrase is not one which would probably have been se- 
lected to indicate the completely interior traffic of a State, be- 
cause it is not an apt phrase for that purpose; and the enumeration 
of the particular classes of commerce to which the power was to 
be extended, would not have been made, had the intention been 
to extend the power to every description. The enumeration pre- 
supposes something not enumerated; and that something, if we 
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regard the language or the subject of the sentence, must be the 
exclusively internal commerce of a State. The genius and char- 
acter of the whole government seem to be, that its action is to 
be applied to all the external concerns of the nation, and to those 
internal concerns which affect the States generally; but not to 
those which are completely within a particular State, which do 
not affect other States, and with which it is not necessary to in- 
terfere, for the purpose of executing some of the general powers 
of the government. The completely internal commerce of a State, 
then, may be considered as reserved for the State itself. 

But, in regulating commerce with foreign nations, the power of 
Congress does not stop at the jurisdictional lines of the several 
States. It would be a very useless power, if it could not pass 
those lines. The commerce of the United States with foreign 
nations, is that of the whole United States. Every district has 
a right to participate in it. The deep streams which penetrate 
our country in every direction, pass through the interior of almost 
every State in the Union, and furnish the means of exercising 
this right. If Congress has the power to regulate it, that power 
must be exercised whenever the subject exists. If it exists within 
the States, if a foreign voyage may commence or terminate at a 
port within a State, then the power of Congress may be exercised 
within a State. 

This principle is, if possible, still more clear, when applied 
to commerce ‘‘among the several States.’” They either join each 
other, in which case they are separated by a mathematical line, 
or they are remote from each other, in which case other States 
lie between them. What is commerce ‘‘among’’ them; and how is 
it to be conducted? Can a trading expedition between two ad- 
joining States, commence and terminate outside of each? And if 
the trading intercourse be between two States remote from each 
other, must it not commence in one, terminate in the other, and 
probably pass through a third? Commerce among the States, 
must of necessity, be commerce with the States. In the regula- 
tion of trade with the Indian tribes, the action of the law, es- 
pecially when the constitution was made, was chiefly within a 
State. The power of Congress, then, whatever it may be, must 
be exercised within the territorial jurisdiction of the several 
States. ... 

If, as our whole course of legislation on this subject shows, 
the power of Congress has been universally understood in America, 


178 MATERIALS ON AMERICAN GOVERNMENT 


to comprehend navigation, it is a very persuasive, if not a con- 
elusive argument, to prove that the construction is correct; and, 
if it be correct, no clear distinction is perceived between the 
power to regulate vessels employed in transporting men for hire, 
and property for hire. The subject is transferred to Congress, 
and no exception to the grant can be admitted, which is not proved 
by the words or the nature of the thing. A coasting vessel em- 
ployed in the transportation of passengers, is as much a portion 
of the American marine, as one employed in the transportation 
of a cargo; and no reason is perceived why such vessel should be 
withdrawn from the regulating power of that government, which 
has been thought best fitted for the purpose generally. The 
provisions of the law respecting native seamen, and respecting 
ownership, are as applicable to vessels carrying men, as to ves- 
sels carrying manufactures; and no reason is perceived why the 
power over the subject should not be placed in the same hands. 
The argument urged at the bar, rests on the foundation, that 
the power of Congress does not extend to navigation, as a branch 
of commerce, and can only be applied to that subject incidentally 
and occasionally. But if that foundation be removed, we must 
show some plain, intelligible distinction, supported by the con- 
stitution, or by reason, for discriminating between the power of 
Congress over vessels employed in navigating the same seas. We 
can perceive no such distinction. 

If we refer to the constitution, the inference to be drawn 
from it is rather against the distinction. The section which re- 
strains Congress from prohibiting the migration or importation 
of such persons as any of the States may think proper to admit, 
until the year 1808, has always been considered as an exception 
from the power to regulate commerce, and certainly seems to class 
migration with importation. Migration applies as appropriately 
to voluntary, as importation does to involuntary, arrivals; and, so 
far as an exception from a power proves its existence, this sec- 
tion proves that the power to regulate commerce applies equally 
to the regulation of vessels employed in transporting men, who 
pass from place to place voluntarily, and to those who pass in- 
voluntarily. ... 

If a real difference could be admitted to exist between ves- 
sels carrying passengers and others, it has already been observed, 
that there is no fact in this case which can bring up that ques- 
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tion. And, if the occupation of steam boats be a matter of such 
general notoriety, that the Court may be presumed to know it, 
although not specially informed by the record, then we deny 
that the transportation of passengers is their exclusive occupation. 
It is a matter of general history, that, in our western waters, their 
principal employment is the transportation of merchandise; and 
all know, that in the waters of the Atlantic they are frequently 
so employed. 

But all inquiry into this subject seems to the Court to be put 
completely at rest, by the act already mentioned, entitled, ‘‘An 
act for the enrolling and licensing of steam boats.’’ 

This act authorizes a steam boat employed, or intended to be 
employed, only in a river or bay of the United States, owned 
wholly or in part by an alien, resident within the United States, 
to be enrolled and licensed as if the same belonged to a citizen 
of the United States. 

This act demonstrates the opinion of Congress, that steam- 
boats may be enrolled and licensed, in common with vessels using 
sails. They are, of course, entitled to the same privileges, and 
can no more be restrained from navigating waters, and entering 
ports which are free to such vessels, than if they were wafted on 
their voyage by the winds, instead of being propelled by the 
agency of fire. The one element may be as legitimately used as 
the other, for every commercial purpose authorized by the laws 
of the Union; and the act of a State inhibiting the use of either 
to any vessel having a license under the act of Congress, comes, 
we think, in direct collision with that act. . . 

The Court is aware that, in stating the train of reasoning by 
which we have been conducted to this result, much time has been 
consumed in the attempt to demonstrate propositions which may 
have been thought axioms. It is felt that the tediousness insep- 
arable from the endeavor to prove that which is already clear, 
is imputable to a considerable part of this opinion. But it was 
unavoidable. The conclusion to which we have come, depends 
on a chain of principles which it was necessary to preserve un- 
broken; and, although some of them were thought nearly self- 
evident, the magnitude of the question, the weight of character 
belonging to those from whose judgment we dissent, and the argu- 
ment at the bar, demanded that we should assume nothing... . 

Mr. Justice JoHNnson [dissents]. 
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33. The Intra-State Rate Case 


The Transportation Act of 1920,1 popularly known as 
the Esch-Cummins Law, provided that all railroads which 
were engaged in interstate transportation should receive a 
‘‘fair return’’ on their property. Under this provision, the 
Interstate Commerce’ Commission made an elaborate in- 
vestigation of both freight and passenger rates, and as a 
result, ordered considerable increases in the interstate 
rates. Railroads operating in the Wisconsin district were 
permitted to increase their freight rates thirty-five per 
cent., and interstate passenger rates were to be fixed at 
3.6 cents per mile. The carriers then applied to the Wis- 
consin Railroad Commission for a corresponding increase 
in rates for transportation within the state, and were 
granted authority to increase the freight rates up to the 
interstate scale. The state commission, however, refused 
to allow any increases in passenger fares, on the sole 
ground that a statute, passed by the Wisconsin legislature 
a number of years before, had prescribed a maximum of 
two cents per mile for passenger rates. 

The railroads then asked the Interstate Commerce 
Commission for permission to increase their passenger 
rates within the state. The commission found that the 
two-cent rate caused an unjust discrimination against in- 
terstate commerce, and therefore ordered the desired in- 
crease. ‘The Wisconsin commission contended that the 
Interstate Commerce Commission had no authority to fix 
rates between points wholly within the state, and refused 
to recognize the increase. The carriers, including the 
Chicago, Burlington, and Quincy Railroad Co., then applied 
to the federal district court for an injunction to keep the 
state officials from interfering with the new schedule of 
rates. The injunction was granted by the district court, 
and the Wisconsin commission carried an appeal to the 
United States Supreme Court. Forty-five states joined in 
fighting the case. 

141 U.S. Stat. at Large, 456. 
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SOURCE—Railroad Commission of Wisconsin v. Chicago, Burlington & 
Quincy Railroad Co., 257 U.S. (1922) 563; 42 9, Ct. 232; 66 L. Ed. 371. 


Mr. Cuter Justice Tart, after stating the case, delivered the 
opinion of the court... . 

The report of the Commission shows that if the intrastate 
passenger fares in Wisconsin are to be limited by the statute of 
that State to 2 cents per mile, and charges for extra baggage 
and sleeping car accommodations are to be reduced in a corre- 
sponding degree, the net income of the interstate carriers of the 
State will be cut six millions of dollars below what it would be 
under intrastate rates on the same level with interstate rates. 
Under paragraphs 3 and 4 of § 13 and § 15a as enacted in §§ 416 
and 422 respectively of the Transportation Act of 1920... , are 
such reduction and disparity an ‘‘undue, unreasonable, or unjust 
discrimination against interstate or foreign commerce’’ which the 
Interstate Commerce Commission may remove by raising the 
intrastate fares? A short reference to the circumstances inducing 
the legislation and a summary of its relevant provisions will aid 
the answer to this question. 

The Interstate Commerce Act of 1887, 24 St[at. at Large,] 
379, was enacted by Congress to prevent interstate railroad car- 
riers from charging unreasonable rates and from unjustly dis- 
criminating between persons and localities. The railroads availed 
themselves of the weakness and cumbrous machinery of the 
original law to defeat its purpose, and this led to various amend- 
ments culminating in the amending Act of 1910, 36 Stat. [at 
Large,| 539, in which the authority of the Commission in dealing 
with the carriers was made summary and effectively complete. 
Whatever the causes, the fact was that the carrying capacity of 
the railroads did not thereafter develop proportionately with the 
growth of the country, and it became difficult for them to secure 
additional investment of capital on feasible terms. When the 
extraordinary demand for transportation arose in 1917, the Con- 
gress and the President concluded to take over all the railroads 
into the management of the Federal Government, and by joint 
use of facilities, which the Anti-Trust Law was thought to for- 
bid under private management, and by use of Government credit, 
to increase their effectiveness. This was done by appropriate 
legislation and executive action under the war power. From 
January 1, 1918, until March 1, 1920, when the Transportation 


182 MATERIALS ON AMERICAN GOVERNMENT 


Act went into effect, the common carriers by steam railroad of 
the country were operated by the Federal Government. Due to 
the rapid rise in the prices of material and labor in 1918 and 
1919, the expense of their operation had enormously increased 
by the time it was proposed to return the railroads to their 
owners. The owners insisted that their properties could not be 
turned back to them by the Government for useful operation 
without provision to aid them to meet a situation in which they 
were likely to face a demoralizing lack of credit and income. 
Congress acquiesced in this view. The Transportation Act of 
1920 was the result. It was adopted after elaborate investiga- 
tions by the Interstate Commerce Committees of the two Houses. 

Under Title II it made provision for the termination of fed- 
eral control March 1, 1920, for the refunding of the carriers’ 
indebtedness to the United States, and for a guaranty for six 
months to the carriers of an income equal to the war-time rental 
for their properties, and directed that, for two years following 
the termination of federal control, the Secretary of the Treasury, 
upon certificate of the Commission, might make loans to the car- 
riers not exceeding the maximum amount recommended in the 
certificate, out of a revolving fund of $300,000,000. 

Under Title IV, amendments were made to the Interstate Com- 
merce Act which included § 13, paragraphs 3 and 4, and § 1da. 
. .. The former for the first time authorizes the Commission to 
deal directly with intrastate rates where they are unduly dis- 
criminating against interstate commerce—a power already in- 
directly exercised as to persons and localities, with approval of 
this court in the Shreveport and other cases. The latter, the most 
novel and most important feature of the act, requires the Com- 
mission so to prescribe rates as to enable the carriers as a whole, 
or in groups selected by the Commission, to earn an aggregate 
annual net railway operating income equal to a fair return on 
the aggregate value of the railway property used in transporta- 
tion. For two years, the return is to be 514 per cent., with 14 per 
cent. for improvements, and thereafter is to be fixed by the 
Commission. 

The act sought to avoid excessive incomes accruing, under the 
operation of § 15a, to the carriers better circumstanced, by using 
the excess for loans to the others and for other purposes. The 
act further put under the control of the Interstate Commerce 
Commission, Ist, the issuing of future railroad securities by the 
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interstate carriers; 2nd, the regulation of their car supply and 
distribution and the joint use of terminals; and, 8rd, their con- 
struction of new lines, and their abandonment of old lines. The 
validity of some of these provisions has been questioned. Upon 
that we express no opinion. We only refer to them to show the 
scope of the congressional purpose in the act. 

It is manifest from this very condensed recital that the act 
made a new departure. Theretofore the control which Congress 
through the Interstate Commerce Commission exereised was pri- 
marily for the purpose of preventing injustice by unreasonable 
or discriminatory rates against persons and localities, and the only 
provisions of the law that inured to the benefit of the carriers were 
the requirement that the rates should be reasonable in the sense 
of furnishing an adequate compensation for the particular service 
rendered and the abolition of rebates. The new measure imposed 
an affirmative duty on the Interstate Commerce Commission to fix 
rates and to take other important steps to maintain an adequate 
railway service for the people of the United States. This is ex- 
pressly declared in § 15a to be one of the purposes of the bill. 

Intrastate rates and the income from them must play a most 
important part in maintaining an adequate national railway sys- 
tem. Twenty per cent. of the gross freight receipts of the rail- 
roads of the country are from intrastate traffic, and fifty per cent. 
of the passenger receipts. The ratio of the gross intrastate rev- 
enue to the interstate revenue is a little less than one to three. If 
the rates, on which such receipts are based, are to be fixed at a 
substantially lower level than in interstate traffic, the share which 
the intrastate traffic will contribute will be proportionately less. 
If the railways are to earn a fixed net percentage of income, the 
lower the intrastate rates, the higher the interstate rates may 
have to be. The effective operation of the act will reasonably 
and justly require that intrastate traffic should pay a fair pro- 
portionate share of the cost of maintaining an adequate railway 
system. Section 15a confers no power on the Commission to 
deal with intrastate rates. What is done under that section is 
to be done by the Commission ‘‘in the exercise of its power to 
prescribe just and reasonable rates,’’ 7. e., powers derived from 
previous amendments to the Interstate Commerce Act, which have 
never. been construed or used to embrace the prescribing of intra- 
state rates. When we turn to paragraph 4, § 13, however, and 
find the Commission for the first time vested with a direct power 
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to remove ‘‘any undue, unreasonable, or unjust discrimination 
against interstate or foreign commerce,’’ it is impossible to escape 
the dovetail relation between that provision and the purpose of 
§ 15a. If that purpose is interfered with by a disparity of in- 
trastate rates, the Commission is authorized to end the disparity 
by directly removing it, because it is plainly an ‘‘undue, un- 
reasonable, or unjust discrimination against interstate or foreign 
commerce,’’ within the ordinary meaning of those words... . 

It is urged that in previous decisions, notably the Minnesota 
Rate Cases, 230 U. S. 352, the Shreveport Case, supra, and the 
Illinois Central Case, supra, the expression ‘‘unjust discrimina- 
tion against interstate commerce’’ was often used when, as the 
law then was, it could only mean discrimination as between per- 
sons and localities, and therefore that it is to be given the same 
limited meaning here. But, here, the general words are used after 
discrimination against persons and localities have been specifically 
mentioned. The natural inference is that even if they include 
what has gone before, they mean something more. When we 
find that they aptly include a kind of discrimination against in- 
terstate commerce which the operation of the new act for the first 
time makes important and which would seriously obstruct its chief 
purpose, we cannot ignore their necessary effect... . 

It is objected here, as it was in the Shreveport Case, that orders 
of the Commission which raise the intrastate rates to a level of 
the interstate structure violate the specific proviso of the original 
Interstate Commerce Act repeated in the amending acts, that the 
Commission is not to regulate traffic wholly within a State. To 
this, the same answer must be made as was made in the Shreve- 
port Case (234 U. S. 342, 358), that such orders as to intrastate 
traffic are merely incidental to the regulation of interstate com- 
merce and necessary to its efficiency. Effective control of the one 
must embrace some control over the other in view of the blending 
of both in actual operation. The same rails and the same ears 
carry both. The same men conduct them. Commerce is a unit 
and does not regard state lines, and while, under the Constitu- 
tion, interstate and intrastate commerce are ordinarily subject to 
regulation by different sovereignties, yet when they are so mingled 
together that the supreme authority, the Nation, cannot exercise 
complete effective control over interstate commerce without inci- 
dental regulation of intrastate commerce, such incidental regula- 
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tion is not an invasion of state authority or a violation of the 
proviso. 

Great stress is put on the legislative history of the Transporta- 
tion Act to show that the bill was not intended to confer on the 
Commission power to remove any discrimination against interstate 
commerce involved in a general disparity between interstate and 
intrastate rates. Committee reports and explanatory statements 
of members in charge made in presenting a bill for passage have 
been held to be a legitimate aid to the interpretation of a stat- 
ute where its language is doubtful or obscure. Duplex Printing 
Press Co. v. Deering, 254 U. S. 448, 475. But when taking the 
act as a whole, the effect of the language used is clear to the court, 
extraneous aid like this cannot control the interpretation. Penn- 
sylvama R. R. Co. v. International Coal Mining Co., 230 U. S. 
184, 198. Caminetti v. Umted States, 242 U. 8. 470, 490. Such 
aids are only admissible to solve doubt and not to create it. For 
the reasons given, we have no doubt in this case. 

Counsel for the appellants have not contested the constitu- 
tional validity of the statute construed as we have construed it, 
although the counsel for the state commissions whom we per- 
mitted to file briefs as amici curie have done so. The principles 
laid down by this court in the Minnesota Rate Cases, 230 U. S. 
302, 432, 433, the Shreveport Case, 234 U. 8. 342, 351, and the 
Illinois Central Case, 245 U. 8. 493, 506, which are rates cases, 
and in the analogous cases of Baltumore & Ohio R. BR. Co. v. Inter- 
state Commerce Commission, 221 U. S. 612, 618; Southern Ry. 
Co. v. United States, 222 U. S. 20, 26, 27; Second Employers’ In- 
ability Cases, 223 U. 8. 1, 48, 51, we think, leave no room for dis- 
cussion on this point. Congress in its control of its interstate 
commerce system is seeking in the Transportation Act to make 
the system adequate to the needs of the country by securing for 
it a reasonable compensatory return for all the work it does. The 
States are seeking to use that same system for intrastate traffic. 
That entails large duties and expenditures on the interstate com- 
merce system which may burden it unless compensation is re- 
ceived for the intrastate business reasonably proportionate to that 
for the interstate business. Congress as the dominant controller 
of interstate commerce may, therefore, restrain undue limitation 
of the earning power of the interstate commerce system in doing 
state work. The affirmative power of Congress in developing in- 
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terstate commerce agencies is clear. Wilson v. Shaw, 204 U. S. 
24; Luaton v. North River Bridge Co., 153 U. 8. 525; Califorma 
v. Central Pacific R. R. Co., 127 U. S. 1, 39. In such develop- 
ment, it can impose any reasonable condition on a State’s use of 
interstate carriers for intrastate commerce it deems necessary or 
desirable. This is because of the supremacy of the national power 
in this field. 

In Minnesota Rate Cases, 230 U. S. 352, where relevant cases 
were carefully reviewed, it was said, p. 399: ‘‘The authority of 
Congress extends to every part of interstate commerce, and to 
every instrumentality or agency by which it is carried on; and 
the full control by Congress of the subjects committed to its 
regulation is not to be denied or thwarted by the commingling of 
interstate and intrastate operations. This is not to say that the 
Nation may deal with the internal concerns of the State, as such, 
but that the execution by Congress of its constitutional power to 
regulate interstate commerce is not limited by the fact that intra- 
state transactions may have become so interwoven therewith that 
the effective government of the former incidentally controls the 
latter. This conclusion necessarily results from the supremacy of 
the national power within its appointed sphere.’’ 

It is said that our conclusion gives the Commission unified 
control of interstate and intrastate commerce. It is only unified 
to the extent of maintaining efficient regulation of interstate com- 
merce under the paramount power of Congress. It does not in- 
volve general regulation of intrastate commerce. Action of the 
Interstate Commerce Commission in this regard should be di- 
rected to substantial disparity which operates as a real discrimina- 
tion against, and obstruction to, interstate commerce, and must 
leave appropriate discretion to the state authorities to deal with 
intrastate rates as between themselves on the general level which 
the Interstate Commerce Commission has found to be fair to 
interstate commerce. 

It may well turn out that the effect of a general order in in- 
creasing all rates, like the one at bar, will, in particular localities, 
reduce income instead of increasing it, by discouraging patron- 
age. Such cases would be within the saving clause of the order 
herein, and make proper an application to the Interstate Com- 
merce Commission for appropriate exception. So, too, in practice, 
when the state commissions shall recognize their obligation to 
maintain a proportionate and equitable share of the income of 
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the carriers from intrastate rates, conference between the Inter- 
state Commerce Commission and the state commissions may dis- 
pense with the necessity for any rigid federal order as to the 
intrastate rates, and leave to the state commissions power to deal 
with them and increase them or reduce them in their discretion. 
The order of the District Court granting the interlocutory 
injunction is 
Affirmed. 


34. A Decision of the Interstate Commerce Commission 


Every effort is made to keep the proceedings before 
the Interstate Commerce Commission much less formal 
than those before a court of law. Likewise the opinions 
and decisions which are rendered tend to be less technical 
from the legal point of view than are those handed down 
by judges. Nevertheless, as the following opinion shows, 
certain features of judicial procedure and methods are 
followed. This decision is typical of the shorter and less 
technical ones which the commission renders. The ten- 
dency to cite not only the decisions of the United States 
Supreme Court, but also the earlier opinions of the Com- 
mission, is particularly noteworthy in this connection. 
Even the traditional dissenting opinion is retained in the 
decisions of administrative agencies such as these. It 
should be noted that this case does not deal with the ques- 
tion of railroad rates in general, but only with sleeping- 
ear charges, and that the discrimination complained of is 
due to excessively low charges for transportation entirely 
within one state. 


SOURCE—Wichita Falls & Southern Passenger Fares and Charges, 83 I.C.C. 
603. Submitted June 7, 1923. Decided November 5, 1923. 


REPORT OF THE COMMISSION. 


By THE CoMMISSION: 

This is an investigation upon petitions of respondents, Wichita 
Falls & Southern Railroad Company and Cisco & Northeastern 
Railway Company, to determine whether the passenger fares and 
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the charges upon passengers in sleeping and parlor cars which 
respondents are required by authority of the State of Texas to 
maintain for intrastate travel in that State cause any undue or 
unreasonable advantage, preference, or prejudice as between per- 
sons or localities in intrastate commerce on the one hand and 
interstate commerce on the other hand, or any undue, unreason- 
able, or unjust discrimination against interstate commerce; and 
if so, what fares and charges, maximum or minimum, or both, 
shall be prescribed in order to remove such advantage, preference, 
prejudice, and discrimination. Notice was served upon the State 
of Texas and it was represented at the hearing... . 

Prior to Increased Rates, 1920, 58 I. C. C., 220, the intrastate 
and interstate passenger fares of the W. F. & S. were the same, 
namely, 3 cents per mile for adults and one-half the adult fare 
for children under 12 years of age and over 5 years. Its intra- 
state fares are now on that basis, while its interstate fares are 
20 per cent higher. The record indicates that the interstate and 
intrastate passenger fares of the C. & N. EH. are on the same 
basis as those of the W. F. & S. The tariff of the C. & N. EH. 
on file here, which publishes fares based on 3.6 cents per mile, 
bears a Railroad Commission of Texas number as well as an Inter- 
state Commerce Commission number. 

Through inadvertence, it is said, respondents were omitted 
from the petition of other Texas lines, and consequently were not 
included in our order in Intrastate Rates within the State of 
Texas, 60 I. C. C., 421, in which we required the steam railroads 
operating in Texas their respondent to make increases in their 
intrastate passenger fares and to establish surcharges upon intra- 
state passengers in sleeping and parlor cars within that State 
corresponding to the increases and surcharges authorized and then 
in effect interstate pursuant to Increased Rates, 1920, supra. The 
respondents here subsequently applied to the Railroad Commis- 
sion of Texas for authority to increase their intrastate fares and 
surcharges to correspond with the increases required by us to 
be made by other Texas lines; and upon being advised by that 
commission that under the laws of the State of Texas it was 
without jurisdiction to authorize such increases, they filed with 
us the petitions referred to upon which this investigation was 
instituted. 

No sleeping or parlor car service is operated by the C. & N. E., 
and, except for an occasional special car, none is operated at the 
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present time by the W. F. & S. The latter line expects to estab- 
lish regular Pullman service in the near future. 

The witness for the W. F. & S. referred in a general way to 
commercial travelers from Oklahoma purchasing interstate tickets 
to points on that line while competitive salesmen from Wichita 
Falls pay the lower intrastate fare, and also to the fact that in- 
terstate fares are being defeated by the practice of interstate pas- 
sengers purchasing tickets to Wichita Falls and local tickets be- 
yond. The extent of this latter practice and of its effect upon this 
petitioner’s revenues is not shown. During 1922 it transported 
312 passengers, producing revenue of $832.68, upon interstate 
tickets; 2,233 passengers, producing revenue of $4,362.58, upon 
intrastate interline tickets; and 78,098 passengers, producing rev- 
enue of $97,874.88, upon local tickets. Thus, the lower intrastate 
fares which it was required to maintain resulted in a loss in 
revenue of over $20,000. The C. & N. E. estimates a corresponding 
loss of approximately $8,500. 

The testimony of respondents’ witnesses is indefinite, and the 
record is silent in substantially all essential respects. In other 
words, there is no showing on this record of “‘substantial disparity 
which operates as a real discrimination against, and obstruction 
to, interstate commerce’’ such as would warrant us in entering 
the order sought. Wisconsin R. R. Com. v. C., B. & Q. R. BR. Co., 
257 U.S., 563. 

The petitions will be denied and this proceeding discontinued. 


Eastman, Commissioner, dissenting : 

I am unable to agree with the majority in this case for the 
reasons which I stated in my dissenting expression in Montana 
Rates and Fares, 77 I. C. C., 141. I am authorized to state that 
Commissioner McManamy concurs in this dissent. 


35. Hammer v. Dagenhart: The First Child Labor Case 


Congress passed the first national act to curb child labor 
on September 1, 1916.1 This measure prohibited the ship- 
ment in interstate commerce of articles recently manu- 
factured with the aid of children’s labor. The result of the 
act was to make it illegal for a factory owner who employed 


139 U. S. Stat. at Large, 675. 


190 MATERIALS ON AMERICAN GOVERNMENT 


children to market his products in another state for a 
period of thirty days. This would, of course, greatly in- 
crease the capital expense of those factories, and conse- 
quently the act was bitterly fought by the interests using 
child labor. The opinion given below was rendered in the 
test case which was brought to determine if this act was 
within the constitutional powers of Congress. R. H. 
Dagenhart had two sons (Reuben and John) who were 
working in a cotton mill at Charlotte, North Carolina. 
One of the boys (Reuben) was under fourteen years of 
age, and the other (John) was between fourteen and six- 
teen. Under the North Carolina statutes, both were 
allowed to work; but the federal Child Labor Act would 
have prevented the first from working at all and the second 
from working more than eight hours a day. Dagenhart 
petitioned the federal district court to issue an injunction 
to prevent W. C. Hammer, the United States district at- 
torney at Charlotte, from enforcing this act. The court 
issued the injunction on the ground that the act was uncon- 
stitutional; whereupon Hammer appealed the case to the 
Supreme Court of the United States. 


SOURCE—Hammer v. Dagenhart, 247 U. S. (1918) 251; 38 S. Ct. 529; 62 
L. Ed. 1101. 


Mr. Justice Day delivered the opinion of the court... . 


The controlling question for decision is: Is it within the au- 
thority of Congress in regulating commerce among the States to 
prohibit the transportation in interstate commerce of manufac- 
tured goods, the product of a factory in which, within thirty days 
prior to their removal therefrom, children under the age of four- 
teen have been employed or permitted to work, or children be- 
tween the ages of fourteen and sixteen years have been employed or 
permitted to work more than eight hours in any day, or more than 
six days in any week, or after the hour of seven o’clock P. M. or 
before the hour of 6 o’clock A. M.? 

The power essential to the passage of this act, the Govern- 
ment contends, is found in the commerce clause of the Constitu- 
tion which authorizes Congress to regulate commerce with foreign 
nations and among the States. 
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In Gibbons v. Ogden, 9 Wheat. 1, Chief Justice Marshall, speak- 
ing for this court, and defining the extent and nature of the com- 
merce power, said, ‘‘It is the power to regulate; that is, to pre- 
scribe the rule by which commerce is to be governed.’’ In other 
words, the power is one to control the means by which commerce 
is carried on, which is directly the contrary of the assumed right 
to forbid commerce from moving and thus destroy it as to par- 
ticular commodities. But it is insisted that adjudged cases in 
this court establish the doctrine that the power to regulate given 
to Congress incidentally includes the authority to prohibit the 
movement of ordinary commodities and therefore that the subject 
is not open for discussion. The cases demonstrate the contrary. 
They rest upon the character of the particular subjects dealt 
with and the fact that the scope of governmental authority, state 
or national, possessed over them is such that the authority to pro- 
hibit is as to them but the exertion of the power to regulate. 

The first of these cases is Champion v. Ames, 188 U. S. 321, 
the so-called Lottery Case, in which it was held that Congress 
might pass a law having the effect to keep the channels of com- 
merce free from use in the transportation of tickets used in the 
promotion of lottery schemes. In Hipolite Egg Co. v. United 
States, 220 U. S. 45, this court sustained the power of Congress 
to pass the Pure Food and Drug Act which prohibited the in- 
troduction into the States by means of interstate commerce of 
impure foods and drugs. In Hoke v. Umted States, 227 U.S. 308, 
this court sustained the constitutionality of the so-called ‘‘ White 
Slave Traffic Act’’ whereby the transportation of a woman in 
interstate commerce for the purpose of prostitution was forbidden. 
In that case we said, having reference to the authority of Con- 
gress, under the regulatory power, to protect the channels of 
interstate commerce: 

‘“‘Tf the facility of interstate transportation can be taken away 
from the demoralization of lotteries, the debasement of obscene 
literature, the contagion of diseased cattle or persons, the impurity 
of food and drugs, the like facility can be taken away from the 
systematic enticement to and the enslavement in prostitution and 
debauchery of women, and, more insistently, of girls.’’ 

In Caminetti v. United States, 242 U. S. 470, we held that Con- 
gress might prohibit the transportation of women in interstate 
commerce for the purposes of debauchery and kindred purposes. 
In Clark Distilling Co. v. Western Maryland Ry. Co., 242 U.S. 
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311, ... which sustained the authority of the Government to 
prohibit the transportation of liquor in interstate commerce, the 
court said: ‘‘. . . the exceptional nature of the subject here regu- 
lated is the basis upon which the exceptional power exerted must 
rest and affords no ground for any fear that such power may 
be constitutionally extended to things which it may not, consis- 
tently with the guarantees of the Constitution, embrace.’’ 

In each of these instances the use of interstate transportation 
was necessary to the accomplishment of harmful results. In other 
words, although the power over interstate transportation was to 
regulate, that could only be accomplished by prohibiting the use 
of the facilities of interstate commerce to effect the evil intended. 

This element is wanting in the present case. The thing in- 
tended to be accomplished by this statute is the denial of the 
facilities of interstate commerce to those manufacturers in the 
States who employ children within the prohibited ages. The act 
in its effect does not regulate transportation among the States, 
but aims to standardize the ages at which children may be em- 
ployed in mining and manufacturing within the States. The goods 
shipped are of themselves harmless. The act permits them to 
be freely shipped after thirty days from the time of their removal 
from the factory. When offered for shipment, and before trans- 
portation begins, the labor of their production is over, and the 
mere fact that they were intended for interstate commerce trans- 
portation does not make their production subject to federal con- 
trol under the commerce power. 

Commerce ‘‘consists of intercourse and traffic ... and in- 
cludes the transportation of persons and property, as well as the 
purchase, sale and exchange of commodities.’’ The making of 
goods and the mining of coal are not commerce, nor does the fact 
that these things are to be afterwards shipped or used in inter- 
state commerce, make their production a part thereof. Delaware, 
Lackawanna & Western R. R. Co. v. Yurkonis, 238 U. 8S. 489. 

Over interstate transportation, or its incidents, the regulatory 
power of Congress is ample, but the production of articles, in- 
tended for interstate commerce, is a matter of local regulation. 

‘“When the commerce begins is determined, not by the char- 
acter of the commodity, nor by the intention of the owner to 
transfer it to another state for sale, nor by his preparation of 
it for transportation, but by its actual delivery to a common 
carrier for transportation, or the actual commencement of its 
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transfer to another state.’’ (Mr. Justice Jackson In re Green, 
52 Fed. Rep. 113.) This principle has been recognized often in 
this court. Coe v. Errol, 116 U. S. 517; Bacon v. Illinois, 227 
U. S. 504, and cases cited. If it were otherwise, all manufacture 
intended for interstate shipment would be brought under federal 
control to the practical exclusion of the authority of the States, a 
result certainly not contemplated by the framers of the Constitu- 
tion when they vested in Congress the authority to regulate com- 
merce among the States. Kidd v. Pearson, 128 U.S. 1, 21. 

It is further contended that the authority of Congress may be 
exerted to control interstate commerce in the shipment of child- 
made goods because of the effect of the circulation of such goods 
in other States where the evil of this class of labor has been 
recognized by local legislation, and the right to thus employ child 
labor has been more rigorously restrained than in the State of 
production. In other words, that the unfair competition, thus 
engendered, may be controlled by closing the channels of inter- 
state commerce to manufacturers in those States where the local 
laws do not meet what Congress deems to be the more just stand- 
ard of other States. 

There is no power vested in Congress to require the States 
to exercise their police power so as to prevent possible unfair com- 
petition. Many causes may cooperate to give one State, by reason 
of local laws or conditions, an economic advantage over others. 
The Commerce Clause was not intended to give to Congress a 
general authority to equalize such conditions. In some of the 
States laws have been passed fixing minimum wages for women, 
in others the local law regulates the hours of labor of women in 
various employments. Business done in such States may be at 
an economic disadvantage when compared with States which have 
no such regulations; surely, this fact does not give Congress the 
power to deny transportation in interstate commerce to those who 
carry on business where the hours of labor and the rate of com- 
pensation for women have not been fixed by a standard in use in 
other States and approved by Congress. 

The grant of power to Congress over the subject of interstate 
commerce was to enable it to regulate such commerce, and not to 
give it authority to control the States in their exercise of the 
police power over local trade and manufacture. 

The grant of authority over a purely federal matter was not 
intended to destroy the local power always existing and care- 
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fully reserved to the States in the Tenth Amendment to the 
Constitution. 

Police regulations relating to the meal trade and affairs of 
the States have been uniformly recognized as within such con- 
tPOU Ss 

In the judgment which established the broad power of Congress 
over interstate commerce, Chief Justice Marshall said [Gibbons 
v. Ogden, (1824)] (9 Wheat. 203): ‘‘They [inspection laws] act 
upon the subject before it becomes an article of foreign commerce, 
or of commerce among the states, and prepare it for that purpose. 
They form a portion of that immense mass of legislation, which 
embraces everything within the territory of a state, not sur- 
rendered to the general government; all which can be most ad- 
vantageously exercised by the states themselves. Inspection laws, 
quarantine laws, health laws of every description, as well as laws 
for regulating the internal commerce of a state, and those which 
respect turnpike-roads, ferries, &¢., are component parts of this 
MASS eat: 

That there should be limitations upon the right to employ chil- 
dren in mines and factories in the interest of their own and the 
public welfare, all will admit. That such employment is generally 
deemed to require regulation is shown by the fact that the brief 
of counsel states that every State in the Union has a law upon 
the subject, limiting the right to thus employ children. In North 
Carolina, the State wherein is located the factory in which the 
employment was had in the present case, no child under twelve 
years of age is permitted to work. 

It may be desirable that such laws be uniform, but our Federal 
Government is one of enumerated powers; ‘‘this principle,’’ de- 
clared Chief Justice Marshall in McCulloch v. Maryland, 4 Wheat. 
316, ‘‘is universally admitted.’’. . 

In interpreting the Constitution it must never be forgotten that 
the Nation is made up of States to which are entrusted the powers 
of local government. And to them and to the people the powers 
not expressly delegated to the National Government are reserved. 
Lane County v. Oregon, 7 Wall. 71, 76. The power of the States 
to regulate their purely internal affairs by such laws as seem wise 
to the local authority is inherent and has never been surrendered 
to the general government. New York v. Miln, 11 Pet. 102, 139; 
Slaughter House Cases, 16 Wall. 36, 63; Kidd v. Pearson, supra. 
To sustain this statute would not be in our judgment a recognition 
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of the lawful exertion of congressional authority over interstate 
commerce, but would sanction an invasion by the federal power 
of the control of a matter purely local in its character, and over 
which no authority has been delegated to Congress in conferring 
the power to regulate commerce among the States. .. . 

In our view the necessary effect of this act is, by means of a 
prohibition against the movement in interstate commerce of or- 
dinary commercial commodities, to regulate the hours of labor 
of children in factories and mines within the States, a purely 
state authority. Thus the act in a twofold sense is repugnant 
to the Constitution. It not only transcends the authority delegated 
to Congress over commerce but also exerts a power as to a purely 
local matter to which the federal authority does not extend. The 
far reaching result of upholding the act cannot be more plainly 
indicated than by pointing out that if Congress can thus regulate 
matters entrusted to local authority by prohibition of the move- 
ment of commodities in interstate commerce, all freedom of com- 
merce will be at an end, and the power of the States over local 
matters may be eliminated, and thus our system of government 
be practically destroyed. 

For these reasons we hold that this law exceeds the constitu- 
tional authority of Congress. It follows that the decree of the 


District Court must be 
Affirmed. 


Mr. Justice HouMEs, dissenting. . 


The first step in my argument is to make plain what no one 
is likely to dispute—that the statute in question is within the power 
expressly given to Congress if considered only as to its immediate 
effects and that if invalid it is so only upon some collateral ground. 
The statute confines itself to prohibiting the carriage of certain 
goods in interstate or foreign commerce. Congress is given power 
to regulate such commerce in unqualified terms. It would not 
be argued today that the power to regulate does not include the 
power to prohibit. Regulation means the prohibition of some- 
thing, and when interstate commerce is the matter to be reg- 
ulated I cannot doubt that the regulation may prohibit any part 
of such commerce that Congress sees fit to forbid. At all events 
it is established by the Lottery Case and others that have followed 
it that a law is not beyond the regulative power of Congress merely 
because it prohibits certain transportation out and out. Cham- 
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pion v. Ames, 188 U. S. 821, 355, 359, et seg. So I repeat that 
this statute in its immediate operation is clearly within the Con- 
gress’s constitutional power. 

The question then is narrowed to whether the exercise of its 
otherwise constitutional power by Congress can be pronounced un- 
constitutional because of its possible reaction upon the conduct 
of the States in a matter upon which I have admitted that they 
are free from direct control. J should have thought that that 
matter had been disposed of so fully as to leave no room for 
doubt. I should have thought that the most conspicuous decisions 
of this Court had made it clear that the power to regulate com- 
merce and other constitutional powers could not be cut down or 
qualified by the fact that it might interfere with the carrying 
out of the domestic policy of any State. 

The manufacture of oleomargarine is as much a matter of 
state regulation as the manufacture of cotton cloth. Congress 
levied a tax upon the compound when colored so as to resemble 
butter that was so great as obviously to prohibit the manufacture 
and sale. In a very elaborate discussion the present Chief Justice 
excluded any inquiry into the purpose of an act which apart from 
that purpose was within the power of Congress. McCray v. United 
States, 195 U. 8. 27. As to foreign commerce see Weber v. Freed, 
239 U.S. 325, 329; Brolan v. United States, 236 U. S. 216, 217; 
Buttfield v. Stranahan, 192 U.S. 470. Fifty years ago a tax on 
state banks, the obvious purpose and actual effect of which was 
to drive them, or at least their circulation, out of existence, was 
sustained, although the result was one that Congress had no con- 
stitutional power to require. The Court made short work of 
the argument as to the purpose of the act. ‘‘The judicial cannot 
prescribe to the legislative department of the government limita- 
tions upon the exercise of its acknowledged powers.’’ Veazie 
Bank v. Fenno, 8 Wall. 533. So it well might have been argued 
that the corporation tax was intended under the guise of a 
revenue measure to secure a control not otherwise belonging to 
Congress, but the tax was sustained, and the objection so far as 
noticed was disposed of by citing McCray v. United States. Flint 
v. Stone Tracy Co., 220 U.S.107.... 

The Pure Food and Drug Act which was sustained in Hipolite 
Egg Co. v. Umited States, 220 U. S. 45, with the intimation that 
‘‘no trade can be carried on between the States to which it [the 
power of Congress to regulate commerce] does not extend,’’ 57, 
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applies not merely to articles that the changing opinions of the 
time condemn as intrinsically harmful but to others innocent in 
themselves, simply on the ground that the order for them was 
induced by a preliminary fraud. Weeks v. United States, 245 U. 
S. 618. It does not matter whether the supposed evil precedes or 
follows the transportation. It is enough that in the opinion of 
Congress the transportation encourages the evil. I may add that 
in the eases on the so-called White Slave Act it was established 
that the means adopted by Congress as convenient to the exercise 
of its power might have the character of police regulations. Hoke 
v. Umited States, 227 U. S. 308, 323. Caminetti v. United States, 
242 U.S. 470, 492. ... 

The act does not meddle with anything belonging to the States. 
They may regulate their internal affairs and their domestic com- 
merce as they like. But when they seek to send their products 
across the state line they are no longer within their rights. If 
there were no Constitution and no Congress their power to cross 
the line would depend upon their neighbors. Under the Consti- 
tution such commerce belongs not to the States but to Congress to 
regulate. It may carry out its views of public policy whatever 
indirect effect they may have upon the activities of the States. 
Instead of being encountered by a prohibitive tariff at her bound- 
aries the State encounters the public policy of the United States 
which it is for Congress to express. The public policy of the 
United States is shaped with a view to the benefit of the nation 
as a whole. If, as has been the case within the memory of men 
still living, a State should take a different view of the propriety 
of sustaining a lottery from that which generally prevails, I can- 
not believe that the fact would require a different decision from 
that reached in Champion v. Ames. Yet in that case it would be 
said with quite as much force as in this that Congress was attempt- 
ing to intermeddle with the State’s domestic affairs. The national 
welfare as understood by Congress may require a different attitude 
within its sphere from that of some self-seeking State. It seems 
to me entirely constitutional for Congress to enforce its under- 
standing by all the means at its command. 

Mr. Justice McKenna, Mr. Justice BRANDEIS and Mr. JusTICE 
CLARKE concur in this opinion.’ 


1As the result of this decision, Congress passed an act taxing factories 
which employed children. Cf. p. 157 above, where extracts from the decision 
involving that act are given.—EDITOR. 
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36. Declaration of War with Germany 


In a note of January 31, 1917, the German Government 
announced its policy of ‘‘unlimited submarine warfare,”’ 
under which every vessel seeking to approach the ports of 
the Allied Powers would be liable to attack. As soon as 
it became evident that the Germans intended to persist 
in this policy, President Wilson called Congress in extraor- 
dinary session and, laying before it the facts of the situa- 
tion, asked that war be declared. The following resolu- 
tion was passed by a large vote in both houses, and four 
days later was signed by the President. 


SOURCE—40 JU. S. Stat. at Large, 1. 


Joint Resolution Declaring that a state of war exists between 
the Imperial German Government and the Government and the 
people of the United States and making provision to prosecute 
the same. 


Whereas the Imperial German Goverment has committed repeated 
acts of war against the Goverment and the people of the 
United States of America: Therefore be it 


Resolved by the Senate and House of Representatives of the 
Umted States of America in Congress assembled, That the state of 
war between the United States and the Imperial German Govern- 
ment which has thus been thrust upon the United States is hereby 
formally declared; and that the President be, and he is hereby, 
authorized and directed to employ the entire naval and military 
forces of the United States and the resources of the Government 
to carry on war against the Imperial German Government; and 
to bring the conflict to a successful termination all the resources 
of the country are hereby pledged by the Congress of the United 
States. 

CHamMp CLARK 

Speaker of the House of Representatives 
THos. R. Marspauu 

Vice President of the United States and 


President of the Senate. 
Approved, April 6, 1917, f ate 


Wooprow WILson. 
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37. A Literacy Test for Voting 


Some form of educational requirement for voting has 
been provided in seventeen states. Hight of these are 
south of the Mason Dixon line and _ use the literacy 
test chiefly as a means to prevent negroes from voting. 
By 1920 eight other states had adopted this qualification, 
but not until the New York law of 1923 was the administra- 
tion of these tests left entirely to the school authorities. 

On November 8, 1921, the following amendment to the 
New York constitution was approved: 


‘‘After January first, one thousand nine hundred 
and twenty-two, no person shall become entitled to vote 
by attaining majority, by naturalization or otherwise, 
unless such person is also able, except for physical dis- 
ability, to read and write English; and suitable laws 
shall be passed by the legislature to enforce this 
provision.’’ ? 


In pursuance of this amendment, the legislature of 1922 
passed an act prohibiting any ‘‘new voter’’ from register- 
ing or voting unless able to prove his ability to read and 
write English. The term ‘‘new voter’’ was defined to in- 
clude those who became qualified to vote after January 1, 
1922, and who had not already voted in a New York gen- 
eral election. This act gave the prospective voter an 
alternative of two methods of proving his literacy. He 
could either take an oral and written test given by the 
election inspectors, or he could take a written test admin- 
istered by the school authorities. It soon became evident 
that such a dual system could not be so administered as to 
give justice to all voters. The two tests set up dissimilar 
standards, and it was impossible to provide for a common 
scoring of them. Consequently, the legislature in 1923 
amended the act so as to give the Regents of the University 
of the State of New York sole power to control the issuance 


1 Constitution of the State of New York (Albany, 1923), Article II, sec- 
tion 1. This amendment was adopted by a vote of 896,355 to 640,701. 
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of certificates of literacy, thereby abolishing the tests by 
the election inspectors. 

Under authority of this act, the Regents, in consultation 
with a large number of educational experts, had over a 
thousand tests prepared. The words employed in these 
tests were taken from the readers used in the first five 
grades of the public schools. It is evident, therefore, that 
these tests represent the minimum reading and comprehen- 
sion ability of a pupil in the sixth grade. In constructing 
the tests, every effort was made to keep them objective, in 
order that as much of the personal bias of the examiner 
would be eliminated as possible. The following documents 
illustrate the principal features of the test. The sample 
given was one of six tests available for use during 1923. 


SOURCES—A. ‘‘ Regulations and Directions Governing the Issuance of Cer- 
tificates of Literacy and Conduct of New York State Regents 
Literacy Test,’’ University of the State of New York Bul- 
letin, No. 799, pp. 8-10 (Mar. 1, 1924). 

. Ibid., pp. 12-13. 

. Test paper used in the 1923 examinations. See also A. E. 
Rejall, ‘‘A New Literacy Test for Voters,’’ School and 
Society, XIX, 2 (Mar. 1, 1924); J. R. Voorhis, ‘‘An Edu- 
cational Test for the Ballot,’’? Educational Review, LXVII, 
4 (Jan., 1924). 

D. ‘‘Key for Scoring Papers; Tests—1923.’’ Published by the 

Regents of the University of the State of New York. 


aw 


A 


ReEaGents’ REGULATIONS GOVERNING ISSUANCE OF CERTIFICATE OF 
LITERACY. 


§660 Certificates of literacy shall be issued in accordance 
with the regulations of the Board of Regents by the Commissioner 
of Education in cooperation with a city, village or district super- 
intendent. of schools. A superintendent of schools may designate 
as examiners, teachers, directors or principals of a public day 
or evening school. The superintendent of schools may act in the 
capacity of examiner himself. 

§661 Certificates of literacy shall be issued upon the following 
evidence of literacy: 

a To all applicants whose educational credentials show that 
they have successfully completed the work prescribed for the 
sixth grade of the public day schools of the State. 
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b To persons whose credentials show that they have com- 
pleted a course of study in a day or evening public or private or 
parochial school in this State in reading and writing English. 
Such course of instruction should be equivalent of the sixth grade 
of the public elementary school of this State. Credentials for 
equivalent work in reading and writing English in schools out- 
side of the State will be honored after investigation. 

c¢ To persons who because of physical disability only, are 
at the time of application for a certificate of literacy unable to 
meet the literacy requirements. . . 

d To all applicants, who can not submit the evidence pre- 
seribed under a, b and c above, after they have successfully passed 
an examination or test authorized by the Commissioner of Educa- 
tion. 

e Certificates of literacy shall be delivered in person or mailed 
as soon as practicable after the close of the examination to all 
applicants who present satisfactory education credentials or pass 
the New York State Regents literacy test. ... 


§663 The certificate of literacy shall contain: 

a The full name of the applicant written in ink by the appli- 
cant in the presence of the examiner. 

b The full name and position of the examiner written by 
examiner. 

c Name of city, village or town where certificate is issued. 

d Printed, stamped or written signature of city, village or 
district superintendent in whose district the certificate of literacy 
is issued. 

e Printed, stamped or written signature of the Commissioner 
of Education. 


§664 The examiner shall notify all applicants that if they 
fail to secure a certificate of literacy they are entitled to take one 
subsequent examination each year at one of the regularly specified 
times set for examinations... . 

§666 Examination of applicants for a certificate of literacy 
shall be conducted in public school buildings, offices or other public 
places. Such places shall be designated by the superintendent of 
schools and shall be conveniently located. ... The New York 
State Regents literacy test [shall be] given in accordance with 
the following schedule: 

1 In cities of one million inhabitants or more on not less 
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than two days in the week preceding the first day of registration 
at hours to be designated by the superintendent of schools and 
on the days and hours designated by the election law for registra- 
tion. 

2 In all other cities of the first class! and aii cities of the 
second class on the Thursday before the first day of registration 
at hours designated by the superintendent of schools and on not 
less than two other evenings between the hours of 7 and 9.30 p. m. 
before the last day of registration. 

3 In all other places where personal registration is required 
on the Thursday before the first day of registration at hours 
designated by the local superintendent of schools and not less than 
one evening between the hours of 7 and 9.30 p. m. before the last 
day of registration. 

4 In localities where personal registration is not required on 
election day between the hours of 9 a. m. and 4 p. m. and at such 
other times and places during the two weeks preceding election 
day as may be designated by the superintendent of schools. 

5 The New York State Regents literacy test, however, may 
be given at other times during the school year to students regularly 
enrolled in the public evening schools, factory or home classes 
upon the request of the superintendent of schools and the ap- 
proval of the Commissioner of Education. . . 

§668 Superintendents shall forward within one week after 
election day to the Division of Vocational and Extension Education 
the following: 

a The examination papers and unused certificates of literacy 
of unsuccessful candidates. 

b All unused tests and unused certificates of literacy. 

ce <A statistical report on blanks furnished by the Commissioner 
of Education. 


B 


DirEcTIONS FoR Giving THE New York State Recents Literacy 
TrstT 


1 The examination may be given to a candidate individually 
in case but one appears or to a group of candidates simultaneously. 
2 When examination is given to a group of candidates simul- 
* First class cities have a population of 175,000 or more; second class 


cities have a population of 50,000 or more, but less than 175,000. Consti- 
tution of the State of New York, Article XII. ; re 
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taneously, a sufficient number of proctors should be provided to 
assist in conducting the examination. ... 

3 No one except the candidates themselves, members of the 
State Department of Education, and school officials authorized 
by the superintendent of schools shall be admitted to the examina- 
tion room while the examination is in process. 

4 When ready to begin examination distribute one certificate 
of literacy blank to each candidate and see that he writes his full 
name at the proper place on the certificate in ink. 

5 Collect each certificate and retain until applicant’s paper 
has been rated. If applicant passes test, fill in necessary data, on 
certificate and stub and deliver to applicant in person or by mail 
as soon as practicable after the examination. If the applicant 
fails to pass test, do not deliver a certificate of literacy. A nota- 
tion that the candidate has failed should be made on the stub of 
the certificate of literacy, and the certificate forwarded to Albany. 
When a candidate succeeds in the Regents test, sign the certificate 
of literacy and deliver by mail or in person to the candidate as 
soon as practicable after the examination. Make proper notation 
on stub of certificate of literacy. 

6 Do not permit candidate to retain test paper or make copy 
of test. This is imperative. 

7 Supply a fresh test paper if necessary but destroy spoiled 
paper. 

8 Allow 15 minutes for examination; then collect all papers. 

9 The examination paper of each candidate whether success- 
ful or unsuccessful should be sent to the superintendent of schools 
or some official designated by him... . 

11 Distribute examination papers, being sure that the instruc- 
tion side of the examination paper is the side exposed to the can- 
didate. Before papers are distributed announce that nothing is 
to be done with the papers that are placed upon the desk or table 
until candidates are notified... . 

12 Be sure that each candidate writes his full name, voting 
address and the date at the top of test paper. 

13 When this is done, read the instruction for the test aloud 
slowly and distinctly. The reading of these instructions should 
occupy at least 70 or 80 seconds. Candidates should read silently 
with you. Just as soon as you have finished reading the direc- 
tions, ask orally the six questions appearing immediately below the 
instructions for the test. The questions are designed to make 
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certain that all candidates understand the directions. Many can- 
didates, because of their foreign birth, may be slow in understand- 
ing all the directions. When you are satisfied that all candidates 
understand the directions, begin test. Keep exact record of time. 


C 
1923 
NEW YORK STATE REGENTS LITERACY TEST Test 3 
Write your name here jie se «peeled olelteinlereclelelere ie cleleielNelaten er iariae eesti 
First name Middle initial Last name 
Write your voting address Were aye cere erento ototet el aleier ol exer) velo lel eters ail eherstatetes ters 
Writecthoudatelheresr:. jain ac oreistr alee ce ienels isiaer sfolel nkersiatateteiatete SOOO OOF aalereysiss 


Instructions for the Test 


This is a test to see whether you can read and write English. On the other 
side of this sheet there is a selection for you to read. First, read the selection. 
Next, read the first question. Then, go back and read the selection until you 
find the answer to this first question. Usually, the answer will be only one or 
two words. When you have found the correct answer, write it on the dotted 
line after the first question. You need not answer in a complete sentence. 
Write the answer as plainly as you ean, for this is a test of both reading and 
writing. Answer all the other questions in the same way. When you have 
answered every question, read the selection and answers to your questions over 
again, and make sure you have made no mistakes. 


1 Is there anybody who does not know what we are to do? 
2 When you turn the sheet, what are you to do first? 
3 Where will you find the answers to the questions? 
4 Where are you to write the answer to each question? 
5 Do you need to answer in a complete sentence? 
6 How many words will there usually be in the answer? 
If you have any other questions, ask them now. 
Do not write in the space below. 
Turn your paper over—begin reading. 


(To be Filled in by the Examiner) 


Number of answers correct 


Candidates: rating.45.....0s s/s sarin sa acleis/ oi eerste nen Ree ee eee 
P (passed) F (jatled) 
Place wherexexaminationiwas held. ae casei cee ee eee eee 


County (City, village, town) 
Certificate: of literacy awasn. scm sone arient: to successful candidate. 
(Mailed or delivered in person) 
Signature of examiner’... :1,hisis. steric cine piatols at) eco Ee eee eee 


Title of examiner 


Examiner will preserve both successful and unsuccessful papers until after 
election day—they should be forwarded to Albany within one week after 
election day. 


A LITERACY TEST FOR VOTING 205 


[Reverse Side] 


1923 
NEW YORK STATE REGENTS LITERACY TEST Test 3 


Read this and then write the answers. Read it as many times as you need to, 


In New York State a general election will be held on November 6, 1923. 
On election day every voter should go to the polls and vote. The polling place 
is a room where several election officers meet for the purpose of receiving and 
counting the ballot of each voter of an election district. When a voter enters 
the polling place he gives his name to the election officers. A citizen votes 
either by ballot or by a voting machine. A ballot is a slip of paper. Both 
the ballot and the voting machine contain the names of the great political 
parties and the names of candidates of each party. 


1 On what day will the general election in New York State be held in 19232... 


er ee ee 


ee ee ee 


THEY Sagugoagccs sop DAG O dod 0Ucs SuOmDORnU AOU OU GUO OmancnnnoomomAGDOot 
LLG MAOCSE A CLEIZOM MOEG Levers eae iota ove: os eee voletn oss! oisie) oxsseyaravavalol suetes sy sjenelez=ocecotetelels 
oi SBR ads Cel Tabvee DEM UGT AEN cae ericip x OID Ok) DIC: EG CHCROROESCICICEIG CHOI CONOR OL Ci a SRO EEOC 


8 What else besides the names of the candidates of each political party do 


both the ballot and voting machine contain?.......... cee ee cee erence eneee 
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D 
KEY FOR SCORING PAPERS—TEST 3 


* Incorrect 


1 Nov. sixth, 1923, Nov. 6, voting day 
2 Every voter, all voters * people, persons 
3 The polls, polling place, election room. * schools, room 
4 The ballot of each voter, the ballot, voter’s ballot. * names of people 
5 His name * piece of paper 
6 Hither by ballot, or by voting machine (either or 
both) 
7 A slip of paper * vote 
8 The names of the great political parties * the man’s name, the 


voter’s name, 


Required number of correct answers for passing credit—6. 


Part IIT 
STATE AND LOCAL GOVERNMENT 


38. An Act Calling a Constitutional Convention 
(Massachusetts, 1919) 


The oldest constitution in effect in any state at the 
present time is that of Massachusetts, dating from 1780. 
Although the commonwealth has undergone enormous so- 
cial, economic, and political changes since John Adams first 
drafted the instrument, these have been met solely by 
amendment. This document was limited to a ‘‘ Declaration 
of Rights’’ and a ‘‘Frame of Government,’’ and was there- 
fore brief and flexible. But for these qualities, it could 
hardly have survived so long. Prepared after most of the 
other states had drawn up their fundamental law, it incor- 
porated many features that had already stood the test of 
at least a short period of time. Nevertheless, it was 
drafted early enough to avert the insertion in it of a mass 
of legislative material such as clutters up the more recent 
attempts at constitution-making. 

The original document has, of course, been amended a 
number of times. On three occasions constitutional con- 
ventions were called to consider revision, and at other times 
amendments have been added by legislative proposal and 
popular ratification. Down to 1915, forty-four amend- 
ments were adopted, some of which were proposed by the 
legislature, and others by constitutional conventions. The 
first convention was held in 1820 and submitted fourteen 
proposals for ratification, nine of which were approved by 
the voters. In 1853 a convention made an attempt to frame 
a new constitution. But so unpopular was its plan that 
even the special amendments, which it also proposed, were 


defeated. 
207 
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From 1853 to 1915 there was no important movement for 

a revision of the fundamental law. By the latter date, 

however, it became apparent that extensive changes were 

needed. Twenty-one amendments had been adopted since 
the second convention adjourned, and two of these had 
been repealed. Furthermore, there was a growing de- 
mand for the initiative and referendum, a budget system, 
the short ballot, and direct election of judges. Both parties 
recognized that the best method of considering these pro- 
posals was in a representative convention. In his address 
to the legislature on January 6, 1916, Governor McCall 
incorporated a recommendation that such a convention be 
called, and in pursuance of this suggestion the General 

Court passed the act given below. The measure was rati- 

fied at a popular referendum by a vote of 217,293 to 

120,979. 

The convention met in 1917 and, after some discussion, 
adopted three amendment proposals. It then adjourned 
pending a vote on these by the people. All were approved, 
and the convention reconvened the following year and pro- 
posed nineteen additional amendments, which were also 
approved. In 1919 the convention met for a third time 
and adopted a rearrangement of the different parts of the 
constitution. This also was ratified by the voters. One 
of the most important pieces of work of the convention was 
the proposal for the initiative and referendum which is 
given below, page 235. 

SOURCES—General Acts passed by the General Court of Massachusetts, 
1916 (Boston, 1916), chap. 98, pp. 74-77; Manual for the Con- 
stitutional Convention, 1917 (Boston, 1917), 254-257; Journal 
of the Constitutional Convention, 1917 (Boston, 1917), 3-5; 
Debates in the Massachusetts Constitutional Convention (Bos- 
ton, 1919), I, pp. vii-ix. 

AN ACT TO ASCERTAIN AND CARRY OUT THE WILL OF THE PEOPLE RELA- 

TIVE TO THE CALLING AND HOLDING OF A CONSTITUTIONAL 
CONVENTION. 


Be tt enacted by the Senate and House of Representatives in 


General Court assembled, and by the authority of the same, as 
follows: 
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Section 1. For the purpose of ascertaining the will of the 
people of the commonwealth with reference to the calling and 
holding of a constitutional convention, the secretary of the com- 
monwealth shall cause to be placed on the official ballot to be used 
at the next annual state election the following question :—‘‘Shall 
there be a convention to revise, alter or amend the constitution 
of the commonwealth?’’ . . . The governor shall, by public proe- 
lamation, on or before the first Wednesday in January next, make 
known the result by declaring the number of votes in the affir- 
mative and the number in the negative; and if it shall appear 
that a majority of said votes is in the affirmative, it shall be 
deemed and taken to be the will of the people that a convention 
be called and held to revise, alter or amend the constitution, and 
in his proclamation the governor shall call upon the people to elect 
delegates to the convention, at a special election to be held in all 
the cities and towns of the commonwealth on the first Tuesday 
in May in the year nineteen hundred and seventeen. 

Section 2. The number of delegates to be elected to the con- 
vention shall be three hundred and twenty, of whom sixteen shall 
be elected at large, sixty-four by the sixteen congressional districts, 
to wit, four by each district, and two hundred and forty by the 
legislative representative districts of the commonwealth, each dis- 
trict having the same number of delegates as it is then entitled to 
elect representatives to the general court. 

Section 3. Nomination of candidates for the office of delegate 
to the constitutional convention shall be made by nomination 
papers without party or political designation which shall be signed 
in the aggregate by not less than twelve hundred voters for each 
candidate at large, by not less than five hundred voters for each 
candidate for delegate from a congressional district, and by not 
less than one hundred voters for each candidate for delegate from 
a legislative representative district. Said papers shall be filed on 
or before five o’clock in the afternoon on the first Tuesday in 
March in the year nineteen hundred and seventeen. No person 
shall be a candidate for delegate in more than one district, or 
both in a district and at large. . . . No person shall be a candidate 
for delegate from a legislative representative district in which he 
does not reside. 

Section 4. If in the commonwealth at large, or in any district, 
the number of persons nominated by nomination papers equals or 
exceeds three times the number to be elected delegates as provided 
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by section two, a non-partisan primary shall be held in the com- 
monwealth, or in such district, on the first Tuesday of April in 
the year nineteen hundred and seventeen. At such primary, twice 
the number of persons to be elected delegates shall be chosen from 
those nominated by nomination papers, and those so chosen shall 
be deemed nominated as candidates for delegate, and their names 
only shall appear on the ballot at said special election. . 

Section 5. At the special election to be held under the provi- 
sions of section one, every person then entitled to vote for state 
officers shall have the right to vote for sixteen delegates at large, 
for four delegates from his congressional district, and for the 
number of delegates from his representative district to which that 
district is entitled under the provisions of section two. The num- 
ber of delegates of each class for which the voter has the right to 
vote shall appear on the official ballot. No party or political des- 
ignation shall appear on said ballot. 

Section 6. The persons elected delegates shall meet in con- 
vention in the state house, in Boston, on the first Wednesday in 
June in the year nineteen hundred and seventeen. They shall 
be the judges of the returns and election of their own members, 
and may adjourn from time to time; and one hundred and sixty- 
one of the persons elected shall constitute a quorum for the trans- 
action of business. They shall be called to order by the governor, 
and shall proceed to organize themselves in convention, by choos- 
ing a president and such other officers and such committees as 
they may deem expedient, and by establishing rules of procedure; 
and when organized, they may take into consideration the pro- 
priety and the expediency of revising the present constitution of 
the commonwealth, or making alterations or amendments thereof. 
Any such revision, alterations or amendments, when made and 
adopted by the said convention, shall be submitted to the people 
for their ratification and adoption, in such manner as the con- 
vention shall direct; and if ratified and adopted by the people 
in the manner directed by the convention, the constitution shall 
be deemed and taken to be revised, altered or amended accordingly ; 
and if not so ratified and adopted the present constitution shall 
be and remain the constitution of the commonwealth. 

Section 7. The convention shall be provided by the sergeant- 
at-arms, at the expense of the commonwealth, with suitable 
quarters and facilities for exercising its functions. It shall estab- 
lish the compensation of its officers and members, which shall not 
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exceed seven hundred and fifty dollars for each member of the 
convention as such. It shall, subject to the approval of the gover- 
nor and council, provide for such other expenses of its session 
as it shall deem expedient, and may cause to be prepared and 
issued a statement briefly setting forth such arguments as the 
convention may see fit relative to any revision, alteration or amend- 
ment of the constitution adopted by it, or any part thereof. . . . 
The governor, with the advice and consent of the council, is 
authorized to draw his warrant on the treasury for any of the 
foregoing expenses. | 

SecTIon 8... 

Section 9. All laws relating to nominations and nomination 
papers, and to primaries, election and corrupt practices therein, 
shall, so far as is consistent herewith, apply to the nomination of 
candidates for delegate to the convention, and to the primaries 
and special election provided for by this act. 

Approved April 3, 1916. 


39. Organization of a Constitutional Convention 
(Nebraska, 1919) 


The Nebraska constitution of 1875 was drafted before 
the agricultural revolution of the last part of the nineteenth 
century. Consequently it rapidly became unsuited to the 
new conditions of economic and political life which devel- 
oped as the result of a tremendous increase in popula- 
tion, the invention of mechanical aids to agriculture, the 
centralization of farm control, and the rapid development 
of urban centers. The ordinary methods of keeping a 
constitution abreast of the times proved unworkable in 
Nebraska for the reason that any amendment had to be 
ratified, not merely by a majority of the electors voting on 
the measure, but also by a majority of all who voted at the 
election. Out of nineteen amendments proposed between 
1875 and 1906, only one was adopted, although most of 
them received more affirmative than negative votes; even 
the single victory was made possible only by ‘‘a generous 
interpretation of the contents of the ballot boxes.’’* The 


1 Nebraska Blue Book, 1918 (Lincoln, 1918), 72. 
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state finally resorted to a constitutional subterfuge—that 
of counting straight party votes for an amendment if it had 
been previously endorsed by a party convention or primary. 
But it was freely admitted that this was not the proper 
way to change a constitution; at best the amendments made 
were but fragmentary. The only practical method of 
bringing the document up to date was a general revision 
of the entire instrument through a convention. 

In spite of this recognized need for a revisory body, 
the legislature was reluctant to call one. Not, indeed, until 
there was serious threat to put the matter before the 
voters by an initiative petition did the legislature act. 
When the question was referred to a popular vote, both 
parties approved it in their platform, and it carried by a 
vote of three to one. The legislature of 1919, therefore, 
provided for the election of delegates, with the stipulation 
that the ballots should be without party designation. In 
the campaign that followed, lines were drawn most sharply 
between the conservative business interests and the agra- 
ian and labor groups. The conservatives found powerful 
supports in the post-war feeling against innovation and 
the prejudice against the Non-Partisan League, and the 
election was not a close one; in a number of districts there 
was no contest. Two-thirds of the delegates elected were 
identified with the conservative group.! 

The first work of any convention is to organize itself 
for business. Before the convention meets, there is in- 
variably a great deal of caucusing, wire-pulling, and log- 
rolling, in the course of which it usually appears that there 
are two principal contestants for the presidency. Since 
delegates to a constitutional convention are frequently 
chosen on a non-partisan basis, the sharpness of party lines 
is likely to be clouded somewhat by other differences, which 
are often of a personal or economic nature. The following 
extract from the Proceedings of the Nebraska convention 
shows the general method by which such a body organizes 


*Information furnished through the courtesy of Dr. J. G. W. Lewis, a 
member ef the convention. 
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itself. The personal and economic conflicts which beset 
every such body are only thinly veiled by the obvious 
attempt to secure harmony. Incidentally, the extract 
throws a great deal of light upon the character and view- 
point of many of the members. 


SOURCE—Proceedings of the Nebraska Constitutional Convention, 1919-1920 

(Lincoln, 1920), 1-18. 

Lincoutn, Nespraska, Tuesday, December 2, 1919, 12 o’clock M. 

The Convention was called to order by Hon. D. M. Amsberry, 
Secretary of State, at 12 o’clock noon. 

Invocation by Rev. W. T. Elmore: ... 

Mr. STesBins: I move that Nathan P. McDonald, of Buffalo 
county, be made temporary chairman of this Convention. 

Motion prevailed. 

Thereupon a committee of three members, Stebbins, Haskell 
and Beeler, was appointed to escort the temporary chairman to 
the chair. 

Mr. AmsBEeRRY: Gentlemen, your Chairman, Mr. McDonald. 

Mr. McDonatp: Gentlemen of the Convention: I thank you. 
Dull indeed would be the sensibilities of any man who did not 
highly appreciate the privilege of presiding over this body and 
the distinguished honor you have conferred, even though tem- 
porary. We are assembled here in accordance with the form of 
our government, to represent the people of Nebraska, and are 
charged with the responsibility of redrafting and amending the 
great charter of the commonwealth. It is a task of such vital im- 
portance that it demands the best we have—the utmost of our 
devotion. What we shall do here may affect the vital interests 
of every man, woman and child within the boundaries of our be- 
loved state. We are here not alone representing the majority 
that elected us in our district. We represent as well the minority 
that was opposed to us. Here we know no faction, no clique, no 
special interests, no personal ambition—no cause to serve except 
the cause of the people of the State of Nebraska. ... We are 
here as patriots to serve the interests of the people who have sent 
us here. Let us pray Almighty God that what shall be done 
shall redound to the goodness and happiness and glory of the 
people of Nebraska, and that under High benign influence the 
blessings of peace and prosperity may be upon us. Thanking 
you again, gentlemen, what is your further pleasure. (Applause). 
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Mr. Peterson: Mr. Chairman: I propose the name of Mr. 
Rodman as temporary secretary of the Convention. 

The selection was made the unanimous choice of the Conven- 
tion for temporary secretary. 

Upon motion of Mr. Norton, Mr. F. C. Radke was nominated 
as temporary assistant secretary, and his election was made 
unanimous. 

Mr. Sears: I move that the chairman appoint a committee 
of five on credentials. 

Motion prevailed, and the Chair appointed as such committee 
Messrs. Sears, Norton, Peterson, Stebbins and Evans. 


REporT OF COMMITTEE ON CREDENTIALS. 


Lincoln, December 2, 1919. 
To the Constitutional Convention: 

Your Credentials Committee, having examined the certificates 
of election submitted, and the records and certificates in the office 
of the Secretary of State, hereby report the following list of 
duly elected delegates entitled to sit in this Convention: 


Abbott, Lysle I. Junkin, Geo. C. 
Albert, I. L. Keefe, Harry L. 
Alder, Lewis K. Keeney, H. G. 


Anderson, Walter Lt... Kieck, W. G.1 . 


Your Committee further report that a Notice of Contest and 
petition is on file in the office of the Secretary of State wherein 
Charles Wooster contests the election of Elmer E. Ross as delegate 
from the Forty-ninth Representative District. 


C. W. Sxars, 

I. D. Evans, 

W. M. Srepsrns, 

J. N. Norton, 

C. Petrus PETERSON. 


C. W. Sears: Mr. Chairman: I move that the report of 
the Credentials Committee be adopted, and that the delegates as 
listed therein be seated as delegates to this Convention. 

Motion prevailed. 

Mr. OuEson: I move that a committee of three be appointed 


*The names of the other members of the convention are omitted. There 
were 100 members in all.—rp1Tor. 
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to wait upon the Chief Justice to administer the oath of office 
to the members of the Convention. 

Motion prevailed. 

A committee consisting of Messrs. Oleson, Wiltse and Stewart 
was appointed to wait upon the Chief Justice to administer the 
oath of office to members of the Convention. 

Mr. Wiutse: I present to you Mr. Morrissey, Chief Justice. 

The Cuairnman: The Chief Justice will now administer the 
oath to the delegates. 


OATH OF OFFICE OF DELEGATES. 


You, and each of you, do solemnly swear that you will support 
the Constitution of the United States, and the Constitution of 
the State of Nebraska, and that you will faithfully, and to the 
best of your ability, discharge the duties devolving upon you as 
a member of the Constitutional Convention, elected to revise, 
amend, or change the Constitution of the State of Nebraska, so 
help you God.... 


Mr. JunxKin: I move that we now proceed to the election of 
President, Vice President, Secretary, Chaplain and Sergeant at 
Arms, and that we vote for them separately by ballot, and that 
they be placed in nomination by informal ballot. 

Motion prevailed. 

Upon motion, three tellers were appointed and the Convention 
thereupon proceeded td the election of permanent officers, 

Mr. Poutuarp: I rise to a question of privilege. In coming 
to the city a few days ago, a great many of my friends from 
different parts of the state appealed to me to become a candidate 
for president of this Convention. I am not insensible to the 
honor connected with the presidency of this body of men; but I 
feel, however, that my place is upon the floor. I have but one 
ambition connected with my work here, and that is that I may 
do my part toward submitting to the people of the state a Con- 
stitution that will fairly represent the progress and spirit that 
permeates the atmosphere of today. Therefore I request my 
friends not to vote for me for this place... . 

The result of an informal ballot for permanent president of the 
convention was announced as follows: 

Weaver 49, Jackson 22, Heasty 6, Pollard 3, McLeod 6, Saunders 
1, Selleck 9, Haskell 1, Flansburg 1, McDonald 1. 
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Upon announcement of the result of the informal ballot for 
president, Messrs. Heasty, Selleck and McLeod respectively an- 
nounced the withdrawal of their names from further considera- 
tion, and the Convention proceeded to a formal ballot for president, 
the result being announced as follows: 

Weaver 63, Jackson 34, McLeod 1, Saunders 1. 

Mr. Jackson: Mr. Chairman, I move you that Mr. Weaver 
be made the unanimous choice of this Convention for permanent 
President. iat 

The CHAIRMAN: Gentlemen, you have heard the motion. Those 
in favor will manifest it by saying ‘‘aye’’ and opposed ‘‘no.”’ 

Motion prevailed. 

The CuHairMAN: I will appoint Mr. Jackson and Mr. Selleck 
to conduct Mr. Weaver to the Chair. 

Mr. Jackson: Gentlemen of the Convention, it is with great 
pleasure I present to you your permanent president, Mr. Weaver. 

A. J. Weaver, Permanent President: Gentlemen of the Con- 
stitutional Convention: I acknowledge the honor that you have 
conferred upon me today. I deem it an especial honor because 
of the high character and ability of the delegates who are ac- 
credited to this Convention, and I shall endeavor to the best 
of my ability to serve you fairly, impartially and efficiently... . 

It is said that Confucius, the great Chinese Sage, once traveled 
in a distant part of his Empire. One day he came upon a woman 
weeping bitterly and stopped to inquire the cause of her grief. 
He learned that her husband had recently been killed by a tiger. 
‘‘Why,’’ asked the great Chinaman, ‘‘do you continue to’ reside 
in a country infested by such wild beasts?’’ ‘‘We have a good 
government here,’’ the woman replied. ‘‘Behold,’’ exclaimed the 
Sage, ‘‘a bad government is more to be feared than rapacious 
tigers.’’ Government, therefore, in all ages, gentlemen of this 
Convention, has been a serious business. Upon the kind of gov- 
ernment depends largely the progress and growth of States and 
the prosperity and happiness of their people. And in the work 
which we have been summoned to do let us hope that we may 
perform speedily the duties entrusted to us; let us hope that we 
will not only write a Constitution which will declare the rights 
of every citizen of Nebraska, but which will also provide a form 
of government which shall be efficient, which shall be just, which 
shall be progressive, and which shall safe-guard and protect the 
rights of the generations of the future. 
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I thank you, gentlemen. What is your pleasure? (Applause). 

The Present: Under the motion that has been adopted, we 
will proceed to the election of a Vice-President of this Convention 
by informal ballot. 

Vote on Vice President (Informal): Oleson, of Cuming, 12; 
Jackson, of Nuckolls, 65; Heasty, of Jefferson, 2; Selleck, of Lan- 
caster, 3; Pollard, of Cass, 6; Donohoe, of Holt, 1; Junkin, of 
Gosper, 1; Spillman, of Pierce, 4; Haskell, of Dixon, 2; Stewart, 
of Lancaster, 1. 

Mr. Junxin: I move the informal ballot be declared the formal 
ballot and that Mr. Jackson be unanimously elected Vice-President. 

Motion prevailed. 

The Present: I will appoint Mr. Selleck, of Lancaster, Mr. 
Junkin, of Gosper; and Mr. Heasty, of Jefferson, as a committee 
of three to conduct Mr. Jackson before the Convention. .. . 

It gives me great pleasure to present to you your Vice-Pres- 
ident, a man who has made a record for high citizenship in Neb- 
raska, a gentleman who has served this State fairly and ably as 
a Speaker of the Lower House of the Legislature, and who is 
qualified in every way to occupy a high place in this Convention. 
And it is my great pleasure to see him elected, at this time, Vice- 
President, and I am pleased to present him to you. (Applause). 

Mr. Jackson: Mr. President and gentlemen of this Conven- 
tion: I congratulate you upon your choice for President, and 
I can hardly find words to express my gratitude and appreciation 
for being selected Vice-President of such an honorable body of 
citizens. I was elected Speaker of the House two consecutive 
terms. I considered that quite an honor. But I feel that this 
is the greatest honor that ever came to me, I feel for once we 
have a body of men assembled in this chamber that is willing to 
forget politics; the deeper I get into politics the less I think of 
parties. I have found that all good, that all virtue, is not in any 
one party; we are all endowed with so much push and energy, 
and I made up my mind four years ago what little energy I had 
was going to be used in building up the state of Nebraska rather 
than pulling down some political party. .. . 

The Presipent: Under the motion already passed, we will 
now proceed to take an informal ballot on the election of a Sec- 
retary. Gentlemen, prepare your ballots. 

The ballot resulted as follows: Barnard 60, Hitchcock 16, 
Shumway 4, Halderson 8, Decker 1, Kennedy 1, Walrath 8. 
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Mr. Sears: I move that the informal ballot be made the formal 
ballot, and that Barnard be unanimously elected Secretary. 

Motion prevailed. 

Mr. Barnarp, Secretary: A man said to me a while ago ‘‘Don’t 
talk, I am hungry.’’ Gentlemen, what is your pleasure? 


Mr. Bigetow, of Douglas: I move that a Committee on Rules 
and Procedure be constituted to comprise two delegates selected 
by the delegates from each congressional district and announced 
from the floor, which committee shall recommend to the Con- 
vention, rules and essentials of procedure for the most effective 
conduct of business. 

The recommendations shall include the offices to be later filled 
upon permanent organization; the committees, their scope and 
number of members, the form of proposals for constitutional re- 
vising, and procedure for their consideration; the rules of order 
for our deliberations, and such other procedural matters as may 
be deemed necessary. 

Mr. Hastinas, of Saline: I move you that we amend the 
motion of the gentleman from Douglas by inserting the word 
‘‘four’’ in lieu of the word ‘‘two’’; that is to say, have four 
members of the committee from each Congressional District in- 
stead of two. Many of these congressional districts are exceed- 
ingly large and cover a vast amount of territory, and in order 
to give all of the people in these several congressional districts 
that comprise a large amount of ground, or territory, a repre- 
sentative, it seems to me that we ought to have ‘‘four’’ instead of 
twon? 

Amendment did not prevail. 

The original motion prevailed. . 

Mr. Norton, of Polk: I move that the permanent standing 
committees of the Convention be selected by a Committee on Com- 
mittees of thirteen members, the chairman of said committee to 
be selected at large by the Convention, the other members of 
the committee to be elected, two from each congressional district, by 
the members from the district, providing that the Committee on 
Committees shall not designate the chairman of any committee, 
but that each standing committee be permitted to select a chair- 
man. 

Motion prevailed. .. . 
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Mr. Taytor: I move that we adjourn until to-morrow morn- 
ing at 10 o’clock. 

Motion prevailed. 

At 1 o’clock the Convention adjourned. 


40. Statistics Showing Inequalities of Representation 


The idea that representatives should represent popula- 
tion groups rather than territorial areas is a comparatively 
recent development of democracy. At the time of the adop- 
tion of the Constitution of the United States the provision 
basing the delegations in the House of Representatives on 
the number of people in each state roused considerable 
opposition. For almost a hundred years there was no pro- 
vision that the state should elect the members of the House 
of Representatives from equal districts, and consequently 
a great deal of inequality was to be found in many of the 
states. In 1872 Congress enacted that the number of rep- 
resentatives to which each state was entitled, should ‘‘be 
elected by districts composed of contiguous territory, 
and containing as nearly as practicable an equal number 
of inhabitants.’’! Since that time congressional districts 
have been presumed to be equal in population; and the 
following tables are given to show how far this equality 
has been carried out in practice. 

It must be recognized that it is impossible to draw the 
lines of legislative or congressional districts so that they 
will be absolutely equal in population. It is frequently 
highly desirable, and quite necessary, to take into consid- 
eration natural areas and pre-established political divisions 
such as counties, towns, and wards. To split up such ter- 
ritorial divisions arbitrarily may in practice result in 
greater representative inequality than arises from mere 
differences of numbers. 

In the following tables, the more extreme cases have been 
selected to illustrate the problem. Tables I-[V show the 


217 U.S. Stat. at Large, 28. 
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situation as it exists in the congressional districts; Tables 
V-VII give similar information for legislative districts 
(for the lower houses) in the states; and Table VIII deals 
with the population of the wards in a number of the cities. 
In each case the population given is according to the census 
of 1920; and in Table I some striking instances of inequality 
have been omitted because the legislatures have either 
largely or partly redistricted the state since that census was 
taken.t Table IV shows the congressional districts grouped 
in a frequency distribution on the basis of their population. 
It is natural that they should group themselves around the 
ratio of population adopted by Congress in making the 
apportionment, and the table shows how they conform 
to this standard. The distributions for the past four 
decades are given in order that the effect of the failure 
to redistribute the seats of the House of Representatives 
on the basis of the 1920 census may be compared with a 
more normal situation. 

The upper houses of the state legislatures are often based 
entirely on the territorial principle of representation, and 
for that reason Tables V to VII are given for the lower 
houses only. By means of Table V a comparison of the 
situation in various states may be made. In order that 
this may be more accurate, the table includes the vote cast 
in each district in a recent election where it has been pos- 
sible to obtain that data. Some of the New England states 
make no pretense of basing representation on population 
in either the upper or the lower house. Consequently, 
even greater inequalities exist in some of those states. This 
accounts for the extreme situation shown by Tables VI and 
VII dealing with the size of districts in Vermont and Con- 
necticut. Here again the statistics are for the lower house 
only. 

Another angle of the problem of representation is shown 
by the material presented in Table IX. Because of the 
fact that the individual who is elected is chosen by a ma- 


Missouri, 1921; Pennsylvania, 1921; New York, 1922; Maryl 
19225 “Virginia, 1922; South Carolina, 1982, Monit eo ahs 
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jority (in some cases by a plurality) of the voters in the 
district, it frequently happens that a large number of 
voters belonging to the minority party in any state are 
either greatly under-represented or not represented at 
all. Table [X shows the extent to which this resulted from 
the 1924 congressional elections. 


SOURCES—Table I. 


Table Lak 
Table III. 
Table IV. 
Table Ve 
Table VI. 
Table VII. 
Table VIII. 

Table IX. 


Compiled from the Congressional Directory (Wash- 
ington, 1924), 3-125, and from Statistics of the 
Congressional and Presidential Election of Novem- 
ber 4, 1924 (Washington, March 14, 1925.) 

Ibid. 

Ibid. 

Compiled from the Congressional Directory, Dec., 
1899 (Washington, 1899), 1-123; Ibid., Jan., 1909 
(Washington, 1909), 1-139; Ibid., Dec., 1917 
(Washington, 1917), 3-124; TIbid., Dec., 1924 
(Washington, 1924), 3-125. 

Compiled from the Fourteenth Census of the 
United States, 1920 (Washington, 1921), Vol. I, 
*“Population; Number and Distribution of In- 
habitants,’’ and the state Manuals, Registers, Blue 
Books, and Directories of the states listed. In a 
few instances data was taken from the Constitu- 
tion or Statutes of the state. 

Compiled from the Fourteenth Census of the 
United States, 1920 (Washington, 1921), Vol. I, 
““Population; Number and Distribution of Inhab- 
itants,’’ pp. 645-647, and from B. R. Tuttle 
(comp.), Walton’s Vermont Register, 1925 (Rut- 
land, 1924), 412-417. 

Compiled from the Fourteenth Census of the 
United States, 1920 (Washington, 1921), Vol. I, 
‘Population; Number and Distribution of Inhab- 
itants,’’ p. 188, and from Register and Manual, 
Connecticut, 1924 (Hartford, 1924), 101-102, 478- 
487, 662-667. 

Compiled from the Fourteenth Census of the 
United States, 1920 (Washington, 1921), Vol. I, 
“Population; Number and Distribution of Inhab- 
itants,’’ 178-319. 

‘‘The November Elections,’’ Proportional Kepre- 
sentation Review, Apr., 1925, 28-29. 
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TABLE I 


LARGEST AND SMALLEST CONGRESSIONAL DISTRIOTS IN SELECTED STATES, 1920 


Detew : Largest District Smallest District 
State Last i 
1 |Dist. | Popula- 2 | Dist. | Popula- A 
No. Ae Vote No. Hise Vote 

Alabama...... 1915 9 310,054 18,969 6 170,188 6,672 ? 
Arkansas...... 1901 1 | 330,292 | 20,094 3 180,348 | 21,981 
California..... 1912 10 516,283 | 214,705 2 129,357 | 30,606 
BMoridare.. eer 1913 4 | 315,292 40,494 2 187,474 | 12,158 
Timoisizreerte 1901 7 | 560,434 | 197,260 5 158,092 | 35,620 
indiana veceiers 1911 7 | 348,061 | 157,030 4 179,737 | 83,810 
Michigan...... 1913 1 | 535,353 | 113,417 10 | 198,679 | 58,500 
Mississippi.... | 1912 3 | 349,662 9,282 3 8 177,185 | 10,278 * 
North Carolina.| 1911 5 | 408,139 74,303 3 202,760 | 26,116 
Ohiovan ce sero 1912 14 439,013 | 122,565 ve 167,217 | 59,966 
Oregon. cy.) 1911 1 | 346,989 | 114,758 2 160,502 | 48,589 


4Date of last statute effecting any redistribution whether complete or 
partial. 

2Vote for Representative in the House, 1924. 

>No contest. 


TABLE II 


SMALLEST CONGRESSIONAL DISTRICTS IN SELECTED STATES, 1920 


State Dist. No. | Population | Vote 1924 
Wemed erasy acnubor ane enews Rew eine: 11 «| «228,615 | 62,486 
Connecticutifers cite smal veresiciees attacrer ers 5 224,426 62,796 
Wital arc svctacterereisneisiotereiskencteoleretersiaierasiene 2 219,489 73,933 
New “Hampshire jern-rcrt score es ofere itl outers 2 218,241 77,468 
Montana. stiisictete te sranstopavsters ss oateretetalavetals 1 215,413 69,060 
Wiest Virginia cytes stan eeiatir ert 4 214,930 92,013 
IWASCONSII es. tis to aie chore icin sec erst naen mania: 6 214,206 65,110 

TABLE III 


LARGEST CONGRESSIONAL DISTRICTS IN SELECTED STATES, 1920 


State Dist. No. | Population | Vote 1924 
VOFMOME. 0.66. cece eee nese cece eee nce 2 176,596 49,647 
Maines ietialis) stots te, 5. ag aynce et repebentnaees stenoteve 1 195,072 66,327 
Rhoderlsland es « s.c-.,04 5 cineca cteeermene toe 3 210,701 68,177 


nn ea nea 
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TABLE IV 


DISTRIBUTION OF CONGRESSIONAL DISTRICTS BY POPULATION, 1891-1920 


Population 
of Districts 


AVODO" 59,009. 6 isis ase ogee 
BONO 79,999. 5 ase oe 
BO000- 99,099... okie ecco. 
1909000-119,909.0)....c.c2. 
420,000-199,099. 0. .....2.. 0504 
140,000-159,999.........0.0000. 
160,000-179,999..........ec eee. 
$60,000-199,999. 6... 06k nese. 
200,000-219,999........0.c000e. 
B20,000239,9903 oo. vies u's 5 
$40,000-259,999. . 0.5. cesee vee 
B0,000-270,999; 6... a... 00-5. 
280,000-299,999.........000000. 
300 000-319,909 0.5. oo .cc bea 
320;000-939,090.........006.0.55 
340,000-359,999.........0ee0e8. 
360,000-379,999.........eceeees 
3S0,000-209,999. eee sce 
400;000-419,999.......c0s00c0 
420,000-439,999.........000000: 
GAO, 000-459,999. 0 os coe cs divnces 
$60000-479,999. 66 o.oo cence esc 
WAV 000-109,990 0. cisco sc cns'. 
BOMO00GI9,999 666. ce ln gneve 
520,000-539,999......0.. 00.000. 
540,000-559,999.....0...eeeeeee 
560,000-579,999........00ee0ee, 


Population not given........... 


Elected at large from States 
with more than one represen- 
MatiVvermdeee a ca'cle a 1e\e es a¥erecs 


Number of districts in each population group 


1920 1911 1901 1891 
1 al 
L 1 
1 1 
1 2 
4 2 1 12 
9 15 20 61 
33 32 60 140 
44 68 120 88 
78 148 91 32 
73 64 46 8 
63 33 24 2 
40 18 5 4 
32 8 7 2 
13 4 3 4 
9 3 
13 2 
3 2 
2 
3 
2 
3 1 
1 
2 
1 
2 23 1 2 
2 12 9 6 


———— — EEE 
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TABLE V 


LARGEST AND SMALLEST LEGISLATIVE DISTRICTS IN SELECTED STATES, 1920 


No. of 
coges Popula- Repre- | Legislative Total 
State District He penta. Ratio Vote | Year | Officer 
tives 
Arkansas...... Mississippi 5 CW ERYAL) r 47,320 3,035 | 1920 | Gov. 
Stone 8,779 1 8,779 938 
Delaware...... Wilmington 110,168 1 5 22,084 2 
New Castle, 15 1,225 1 1,225 
Florida... .s Duval 113,540 3 37,846 + 2 
Flagler 2,442 1 5 
Georgia....... Fulton 232,606 3 77,5385 + 3 
Echols 3,313 1 3,313 
TH inoisa sire eate 50th * 177,243 3 59,081 88,546 | 1924 | Legis. 
34th 75,877 3 25,293 + 87,560 
Towaeae neces LEO 154,029 2 77,014 + 42,061 1922 | Gov. 
Osceola 10,223 i 10,223 2,437 
Kentucky..... Letcher-Perry 50,509 1 50,509 11,335 | 1923 ]|Gov. 
Meade 9,442 1 9,442 1,928 
Louisiana..... DeSoto 29,376 il 29,376 ~ 
St. Bernard 4,968 1 4,968 
Maryland..... Baltimore City 733,826 * 36 23,839 +] 139,719 1923 | Gov. 
Calvert 9,744 2 4,872 3,061 
Massachusetts. .| Chelsea 30,268 1 30,268 4,652 1922 | Gov. 
Nantucket 3,166 1 3,166 650 
Missouri...... St. Louis, 5 198,103 4 49,525 + 2 
Hickory 7,033 1 x 
New Hampshire|Berlin, 4 3,403 1 8,403 646 | 1920 | Legis. 
Hart’s Location ° 35 1 85 4 
New York....|Manhattan, 2 147,115 1 147,115 14,076 | 1924]Gov. 
Putnam 10,802 x 10,802 5,507 
North Carolina] Edgecombe 37,995 1 37,995 2,529 | 1924 | Gov. 
Tyrréll 4,849 1 4,849 1092 
Pennsylvania..|Philadelphia, 21 181,400 2 90,700 59,788 | 1922 | Legis. 
Cameron 6,297 1 6,297 1,617 
Rhode Island. .| Providence 237,595 25 9,503 + 53,982 1922 | Legis. 
West Greenwich 367 1 367 132 
West Virginia. | Logan 41,006 1 41,006 7,518 1922 | Legis. 
Pleasants 7,379 af 7,379 2,751 


1 Divided into five districts. Population of each district not given. 

2No recent vote available. 

* The population of the nineteen Cook County districts is not given separately. Their 
average population is 160,684. A conservative estimate would place the population of the 
largest of these (the 25th) at something over 300,000. Each district elects three repre- 
sentatives. In 1924 the 25th district cast a total vote for members of the state legislature 
(lower house) of 134,367. 

* Divided into six districts. Population of each district not given. 

® Hart’s Location elects a representative once every five years. 
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TABLE VI 


POPULATION OF SELECTED VERMONT LEGISLATIVE DISTRICTS, 1920 


Town Population Vote for Governor, 1922 
SUTTONS steverersiciislas seis cians see of a 22,779 3,286 
HUCe MOM OLUY 2 circle oterele soci clels ore o.5 0 14,954 3,215 
IS ATPOMOADY geile theta) staieteinface oi sieyeveec eid elec 10,008 1,212 
BR OURAN LOT obs isieueis apossls:'s) ds) or eue's, 8 ae 9,982 2,417 
St. Johnsbury...... SSOG60 CoGiG Gdn ne 8,708 1,794 
Battleboro. ... is aa ctalersielais’ wiarene 8,332 1,985 
St. Albans City..... J 4obS OBES Oe 7,588 1,709 
MVOMEBAMERE ysl o/eiaicictoab s elsiecelialoyecersts(e 7,125 1,954 
PECORARO NALIN Rel ce ac 'esayeier siaiel's) aust sceraiyce. = 6,231 862 
RUBECUUE OM ale Worcs os) eee cla eke! etal evel erence ws 90 13 
STU S WICK: 5 shoe) ¢ «fe/e0'e.'s e/5/s ere ieie's, elese«'s 89 36 
CTA ett sisinrore oes) wieis tatels 6 's aisie ooh 70 17 
ES ALUTINT OU Gveratoravars ei of at ov vale! elenelay aller tici ere 62 12 
OMIOENGiy tetiepcasec.tclersia oie orgie olenetete res 59 10 
GTASEOMDUPY io clecsis:s setetee slots eee y otte 40 8 
TABLE VII 


POPULATION OF SELECTED CONNECTICUT LEGISLATIVE DISTRIOTS, 1920 


T Populati No. of Legislative | No. voters for 
hike La sae Representatives Ratio Legis. 1920 
New Haven... 32... 162,537 2 81,268 + 39,448 
Bridgeport.........+.4 143,555 2 71,777 + 24,730 
art EON so «cic ei 6/012 138,036 2 69,018 32,933 
Waterbury.....6.)..0% 91,715 2 45,857 + 20,087 
New Britain........ 59,316 2 29,658 10,057 
Stantlord.s ./.).\.\. 1016010 40,067 2: 20,033 + 10,008 
Meridemiy ss <0... 0%. 34,764 2 17,382 9,970 
GGSHO Marais lese ess ee 675 2 337 + 173 
WyMess:., ews, ia Who 674 g 337 186 
Marlborough........ 303 i 303 127 
IT OSPECU Ce ciate sl c)e.s% ais 266 1 266 148 
Killingworth........ 531 2 265 + 137 
Colebrook see ye .\..- 492 2 246 129 
VAT DIATE terete stay c'e 448 2 224 117 
Unions. ite Bitches 5 257 r] 128 + 82 
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TABLE VIII 


LARGEST AND SMALLEST) WARDS IN SELECTED CITIES, 1920 


City Largest Smallest 
Bridgeport, 1 Conn'slvruystoreeretere lel eadeveleps tery tea 24,011 4,597 
Wall River, Mass atest ere slerstetiorteremr ciate 23,917 4,827 
Kansasy City: CaM wap wemtarrcneter eras creustereterersatercts here tcls 29,713 2,209 
Wows ville; why nico meses toc senete skstokel tere crete sear elena 52,087 8,573 
Miginyplisye Dermttcraerentetsenere ceteris hele heel rt eters 9,150 1,424 
Nashvallesa Denmrrres lets ccseie PROG Bro Sadao Oo 8,835 1,083 
New) Haven Commins terse sieie) olslereliels eletenelepe tea eactineet ol 22,606 2,717 
Philadelphiaym averse slerssvein neletone tors omy ed eelouete ae 82,709 3,747 
Readin cay Paltaecsus ssh ersiehe o ahs sero sttencronsteners Abed oatroe 12,170 2,278 
RO CHESEET NMG sesso oo. «fils ool scatelerhoue oh menet nats tete take 29,635 2,113 
Staal oN «ays ce oke/s: stare ecreheretemone tot ctctetotetetlets 29,806 3,688 
SCRAME OT eka siete skels cantor ailedenencutMencie ie teier ct eaelere net emene 12,093 1,964 
Wilmington, Del........... POO BIO CAC OO Oca 18,726 2,473 

TABLE 1X. 


THE VALUE OF 150,000 Vorss. 


The following comparisons show how far the single-member 


district system falls short of giving equality of voting power: 
The 154,915 Democratic voters in Georgia elected 12 members. 

The 148,173 Democratic voters in Tennessee elected 8 members. 

The 148,345 Republican voters in Maine elected 4 members. 

The 153,681 Republican voters in Oregon elected 3 members. 

The 149,226 Republican voters in Maryland elected 2 members. 


More Votes but Fewer Members 


The 120,793 Democratic voters in Alabama elected 10 members. 
The 148,173 Democratic voters in Tennessee elected 8 members. 
The 283,463 Democratie voters in Oklahoma clected 6 members, 
The 353,700 Democratic voters, in New Jersey elected 2 members. 
The 481,400 Democratic voters in Pennsylvania clected no members. 


The 47,495 Republican voters in Vermont elected 2 members. 
The 86,793 Republican voters in Texas elected 1 member. 
The 179,614 Republican voters in North Carolina elected no members, 


It is such results as these, so obviously in violation of the 
principles on which our government was founded, that first sug- 
gested several generations ago the need of a change from the single- 
member district or any other majority or plurality system of 
electing representatives. And an analysis of such results revealed 
the remedy—the election of representatives from multi-member 
districts, each by enough agreeing voters to deserve a spokesman. 
This is the remedy, of course, which has come to be ealled pro- 
portional representation. . 
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41. The Cleveland Provision for Proportional Representation 


Cleveland adopted its present charter, providing for the 
city manager form of government, in November, 1921. 

The old system of electing the council from thirty-three 
wards was swept away, and in its place the new charter 
provides a body of twenty-five, to be chosen from four 
districts. The number of councilmen from a district varies 
from five to seven according to population. With a popu- 
lation of nearly a million, Cleveland is the largest city in 
the United States to adopt the Hare system of representa- 
tion, and it was immediately recognized that the experiment 
would be watched closely and critically by other large 
municipalities. For this reason, the proponents of the 
Hare system took special care to work out as carefully as 
possible the rules for its operation. The following ex- 
tracts from the Cleveland charter contain these provisions, 
and show how the members of the council are nominated 
and elected. 


SOURCE—Charter of the City of Cleveland (Cleveland, 1923), 40-45. 


NOMINATIONS BY PETITION 


Section 158. Any person eligible to the Council may be placed . 
in nomination therefor by a petition filed in his behalf with the 
election authorities and signed by at least five hundred electors 
of the district for which he seeks to be a candidate. Signatures 
to nominating petitions need not all be appended to one paper 
but to each separate paper there shall be attached an affidavit of 
the circulator thereof stating that each signature thereto was 
made in his presence and is the genuine signature of the person 
whose name it purports to be. Each signer of a petition shall sign 
his name in ink or indelible pencil and, after his name, shall des- 
ignate his residence by street and number, or other description 
sufficient to identify the place, and give the date when his sig- 
nature was made. If any elector sign petitions for more than one 
candidate his signature shall be invalid except as to the petition 
first signed. 


1An unsuccessful attempt was made (August 11, 1925) to repeal these 
provisions by using the initiative. 
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NoMINATING PETITION PAPERS. 


Section 159. The form of nominating petition papers shall 
be substantially as follows: 


We, the undersigned, hereby present 

whose residence is.....- Sig tah aia aba ee: yaa ta atta miele phot rare 
Cleveland, Ohio, as a candidate for the Council, to be voted for 
at the election: to: be held. om, the: 5.113 fos. 6. jamisinae ele day of 
November, 19...... ; and we individually certify that we are 
qualified to vote for candidate for the Council, and that we have 
not signed a petition nominating any other person for the Council 
to be voted for at such election. 


Name Street and Number | Date 


er ee ee ee ee Cr oe  } 
eos eee eeeoseeose escort] oF SHH HO OHH HEHE OTH OTH O BBO EE Heol oH eee eH OEE Eo HOD 


eoereew oe eee oer seer] CF Fee Hee eee Hee HO ee BOSH HBP SL Cee EHH HEHEHE HO HOS 


State of Ohio, 

Cuyahoga County, ss.: 

Rss Rae rapier AOI ne Ue: Uwe SUN AA ort. 4 ce | being duly sworn 
deposes and says that he is the circulator of this petition paper 
and that the signatures appended thereto were made in his pres- 
ence and are the genuine signatures of the persons whose names 
they purport to be. 


eo@oeeeceer ee eee eee sees esee eres eeeeeeeeeseeeon 


Notary Public. 


FILING AND VERIFICATION OF PETITIONS. 


Section 160. All separate papers comprising a nominating 
petition shall be assembled and filed with the election authorities 
as one instrument at least forty days prior to the first Tuesday 
following the next succeeding first Monday in November. Within 
ten days after the filing of a nominating petition the election 
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authorities shall notify the person named therein as a candidate 
whether the petition is found to be signed by the required number 
of qualified electors. Any eligible person placed in nomination 
as hereinbefore provided shall have his name printed on the ballots 
if, within five days after such notification, he shall have filed with 
the election authorities a written acceptance of the nomination. 


BALLOTS. 


Section 161. Ballots used in electing members of the City 
Council shall be without party mark or designation, and shall be 
marked by the electors according to the instructions printed there- 
on under the heading ‘‘ Directions to Voters,’’ as specified in this 
section. ... 


REGULAR CITY ELECTION 
District 
November 
Directions to Voters 


Put the figure 1 opposite the name of your first choice. If 
you want to express also second, third and other choices, do so 
by putting the figure 2 opposite the name of your second choice, 
the figure 3 opposite the name of your third choice, and so on. 
In this way you may express as many choices as you please. The 
more choices you express, the surer you are to make your ballot 
count for one of the candidates you favor. 


This ballot will not be counted for your second choice, unless 
it is found that it cannot help your first choice; it will not be 
counted for your third choice unless it is found that it cannot 
help either your first or your second, ete. 


A ballot is spoiled if the figure 1 is put opposite more than 
one name. If you spoil this ballot, tear it across once, return it 
to the election officer in charge of the ballots, and get another 
one from him. 


[JoHn Dor] 
[RicHarp Ror] 
(WiLuIAM SMITH] 


{Henry Brown ] 
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Rotation oF NAMES. 


Section 162. The names of candidates for the Council shall 
be printed on the ballots in rotation as follows: 

The ballots for each district shall be printed in as many series 
as there are candidates for the Council for such district. The 
whole number of ballots to be printed for the district shall be 
divided by the number of series and the quotient so obtained 
shall be the number of ballots printed in each series. In printing 
the first series of ballots the names of candidates shall be ar- 
ranged in the alphabetical order of their surnames. After print- 
ing the first series the first name shall be placed last and the 
next series printed, and this process shall be repeated until 
each name shall have been printed first in one series. The bal- 
lots so printed shall be combined in tablets to be supplied to 
the various voting places. Each tablet shall contain substan- 
tially the same number of ballots from each series, and, so far 
as practicable, the ballots shall be combined in such manner 
that two or more from the same series shall not be together in 
a tablet. 


BuANnK SPACE ON BALLOTS. 


Section 163. A blank space shall be left on the ballots below 
the printed names of the candidates. In any such space an elector 
may write the name of any person eligible to the council, and 
votes cast for such persons shall be counted as though for can- 
didates whose names are printed on the ballots. 


Ruues For CountiInG BALLOTS. 


Section 164. Ballots cast for the election of members of the 
Council shall be counted and the results determined by the elec- 
tion authorities according to the following rules: 

(a) On all ballots a cross shall be considered equivalent to 
the figure 1. So far as may be consistent with the general election 
laws, every ballot from which the first choice of the voter can be 
clearly ascertained shall be considered valid. 

(b) The ballots shall first be sorted and counted at the several 
voting precincts according to the first choices of the voters. At 
each voting precinct the ballots cast for each candidate as first 


PROVISION FOR PROPORTIONAL REPRESENTATION 231 


choice shall be put up in a separate package, which shall be 
properly marked on the outside to show the number of ballots 
therein and the name of the candidate for whom they were cast. 
The ballots declared invalid by the precinct officials shall also 
be put in a separate package, properly marked on the out- 
side. All the packages of each precinct, together with a record 
of the precinct count, shall be promptly forwarded to the cen- 
tral election authorities as directed by them, and the counting 
of the ballots cast in each district shall thereafter be carried 
on by a central counting board for each such district, appointed 
by the central election authorities and acting under their direc- 
tion. 

(c) After the review of the precinct count of its district by 
the central district counting board, and the correction of any errors 
discovered therein, the first choice votes of each candidate shall 
be added and tabulated. This completes the first count. 

(d) The whole number of valid ballots cast in the district 
shall then be divided by a number greater by one than the number 
of seats to be filled in the district. The next whole number larger 
than the resulting quotient is the quota or constituency that suf- 
fices to elect a member. 

(e) All candidates the number of whose votes on the first 
count equals or exceeds the quota shall then be declared elected. 

(f) All votes obtained by any candidate in excess of the 
quota shall be termed his surplus. 

(g) Any surpluses there may be shall next be transfered, the 
largest surplus first, then the next largest, and so on, according 
to the following rules. 

(h) In the transfers of a surplus, transferable ballots up to 
the number of votes in the surplus shall be transferred to the con- 
tinuing candidates marked on them as next choices, in accordance 
with rule (m). The particular ballots to be taken for transfer as 
the surplus of a candidate shall be obtained by taking as nearly 
an equal number of ballots as possible from the transferable 
ballots that have been cast for him in each of the voting precincts. 
All such surplus ballots shall be taken as they happen to come 
without selection. 

(i) ‘‘Transferable ballots’? means ballots from which the 
next choice of the voter for some continuing candidate can be 
clearly ascertained. A ‘‘continuing candidate’’ is a candidate as 
yet neither elected nor defeated. 
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(j) Whenever a ballot is transferred from one candidate 
to another, it shall be tallied or otherwise recorded by a tally 
clerk assigned to the candidate to whom it is being trans- 
ferred. Each tally clerk shall take care not to receive for his can- 
didate by transfer more ballots than are required to complete 
the quota. 

(k) The votes standing to the credit of each candidate shall 
be added and a tabulation of results made whenever a compari- 
son of the votes of the several candidates is necessary to determine 
the next step in the procedure. Each tabulation, together with 
the transfers of ballots made since the preceding tabulation, is 
referred to in this section as a ‘‘count.’’ 

(1) After the transfer of all surpluses (or after the first count 
if no candidate received a surplus) every eandidate who has no 
votes to his credit shall be declared defeated. Thereupon the 
candidate lowest on the poll as it then stands shall be declared de- 
feated and all his transferable ballots transferred to continuing 
candidates, each ballot being transferred to the credit of that 
continuing candidate next preferred by the voter in accordance 
with rule (m). Thereupon the candidate then lowest shall be 
declared defeated and all his transferable ballots transferred in 
the same way. Thus the lowest candidates shall be declared de- 
feated one after another and their transferable ballots transferred 
to continuing candidates. 

(m) Whenever in the transfer of a surplus or of the ballots 
of a defeated candidate the vote of any candidate becomes equal 
to the quota, he shall immediately be declared elected and no 
further transfer to him shall be made, 

(n) When candidates to the number of seats to be filled have 
received a quota and have therefore been declared elected, all 
other candidates shall be declared defeated and the election shall 
be at an end; or when the number of continuing candidates is re- 
duced to the number of seats still to be filled, those candidates 
shall be declared elected whether they have received the full quota 
or not and the election shall be at an end. 

(o) If when a candidate is to be declared defeated two or 
more candidates at the bottom of the poll have the same number of 
votes, that one of the tied candidates shall first be declared de- 
feated who was credited with the fewest votes at the end of the 
count next preceding, and any further tie shall be decided on 
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the same principle. Any tie not otherwise provided for in this 
section shall be decided by lot. 

(p) In the transfer of the ballots of any candidate who has 
received ballots by transfer, those ballots shall be transferred first 
which he received by the count next preceding, and the rest shall 
be transferred in the reverse order of the counts by which he re- 
ceived them. 

(q) On each tabulation a record shall be kept, under the 
designation ‘‘ineffective ballots,’’ of those ballots which no longer 
stand to the credit of any elected or continuing candidate and 
which are not transferable. 

(r) Every ballot which is transferred from one candidate 
to another shall be stamped or marked so that its entire course 
from candidate to candidate throughout the counting can be con- 
veniently traced. 

(s) The ballots shall be preserved by the election authorities 
until the end of the term for which the members of the Council 
are being elected. 

(t) Any re-count of the ballots shall be made by the central 
election authorities in accordance with this section except that the 
referenee to voting precincts may be disregarded. In any re- 
count every ballot shall be made to take the same course that 
it took in the original counting, unless there is discovered a 
mistake that required its taking a different course. In such 
case any required changes shall be made in the course taken 
by the ballot. These principles shall apply also to the correc- 
tion of any error that may be discovered during the original 
counting. 

(u) The candidates or their agents, representatives of the 
press, and, so far as may be consistent with good order and with 
convenience in the counting and transferring of the ballots, the 
public shall be afforded every facility for being present and wit- 
nessing these operations. 

(v) The Council shall have power to provide for the use of 
mechanical or other devices for marking and sorting the ballots 
and tabulating the results, and to modify the form of the ballot, 
the directions to voters, and the details in respect to the method 
of counting and transferring ballots accordingly; provided, how- 
ever, that no change shall be made which will alter the principles 
of the voting or of the counting. 
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42. A Proportional Representation Tally Sheet 


The easiest method of seeing what the Hare system 
of proportional representation really means is to follow 
through an actual count. The accompanying chart shows 
the final tally of the ballots in the third district in Cleve- 
land in the first proportional representation election, No- 
vember 6, 1923. This-district had a population of 196,732 
in 1920 and was entitled, in 1923, to six seats in the council. 
There were 25,995 registered voters, of whom 20,740 cast 
valid ballots. Eighteen candidates had been nominated, 
and these received the bulk of the votes, although each of 
four others received scattering choices. 

In the following chart a figure in italics indicates that 
the given number of ballots was transferred. This applies 
equally to transfers due to surplus votes and to those due 
to elimination of the weaker candidates. Bold-faced fig- 


GENERAL RESULT 
REGULAR MUNICIPAL ELECTION FOR CITY COUNCILMEN 


2p CounT 3p Count | 4TH Count | 5TH Count | 6TH Count 


No. To BE ELEcTED Transfer of | Transfer of | Transfer of | Transfer of | Transfer of 
Finkle's Heinrich’s Harris’ Thomas’ Schulze’s 
6 1st Surplus Votes Votes Votes Votes 
Counr 
QuoTa 
g 2 2 2 & 3 2 2 2 2 
2 ra] 3 3 S 3 xo} 3 2 3 
2963 3 8 | 3 Ga Balas § | 3 8 
Q ia Q ian Q [e=) [=] Q om 
1 Bronstrup (R) .| 1387 | 1065 | 2452 15 | 2467 7 | 2474 15 | 2489 12 | 2501 
2 Butlers oe 392 36 428 5 433 5 438 450 457 
3 Carroll (D)....| 723 91 814 4 818 6 824 831 9 840 
4 Ferrisi it)... 790 45 835 4 839 26 865 4 869 56 925 
5 Finkle (R).....| 5314 | 2351 | 2963 
6 Fleming (R)...| 2915 | 48 | 2963 
7 Harris.c saccen 164 27 191 195 | 195 
8 Heinrich....... 130 56 186 | 186 
9 Lyons (D)..... 27 21 7 455 10 465 4 469 5 474 
10 McGinty (D) 2087 293 | 2380 13 | 23893 27 | 2420 14 | 2434 10 | 2444 
1 | ie Sn racie 58 99 957 7 964 9 3 24 997 5 | 1002 
12 O'Reilly (R).. 622 165 787 3 790 8 798 7 805 10 815 
13 Reynolds (D)..| 417 42 459 tf 466 9 475 8 483 490 
CONUIZO, ots sere os 245 24 269 Le 286 vi 293 295 | 296 
15 Thomas....... 166 30 196 3 199 5 204 | 204 
16 Walsh CD) es ee 2069 76 | 2145 15 | 2160 3 | 2163 4 | 2177 31 | 2208 
an Z me Seauitesetate ree a ae os Bt oe 1819 12 | 1831 69 | 1900 
MDDIK. . cass 516 5 
cattering... 4 1 5 5 ; al a Bae 
Ineffective Ballots. 52 52 35 87 80 167 64 231 


Totals........ 20740 20740 20740 20740 20740 
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ures indicate that the candidate after whose name they 
stand was elected at that point in the count. For the 
sake of clearness, these figures are omitted in subsequent 
columns; but they should be added to those given in the 
column to make the total. The letters (R) and (D) indi- 
cate that the candidates so designated had the endorse- 
ment of the Republican or Democratic party organization. 
As a result of this count, the councilmen from this district 
were elected in the following order: 1. Finkle, 2. Fleming, 
3. McGinty, 4. Wing, 5. Walsh, 6. Bronstrup. 


SOURCES—R. Moley, ‘‘ Proportional Representation in Cleveland,’’ Political 
Science Quarterly, XXXVIII, 568-569 (Dee., 1923) (used by permission 
of the editor); see also ‘‘America’s Fifth City Tries P.R.,’’ Propor- 
tional Representation Review, III, No. 69, p. 21. 


43. The Initiative and Referendum in Massachusetts 


One of the principal reasons for holding the Massachu- 
setts constitutional convention of 1917-1919 was the per- 


RECORD 
ELECTED NOVEMBER 6, 1923, IN THE CITY OF CLEVELAND, OHIO 


77x Count| 8ta# Count] 9TH Count | 16TH Count] 11TH Count) 12TH Count 13TH Count 


Transfer of | Transfer of | Transfer of | Transfer of | Transfer of | Transfer of | ‘Transfer of 


H Lyon’s Zupnik’s Reynolds’ Ferris’ Carroll’s Murrell’s 
eae Votes Votes Votes Votes Votes Votes 
n n n # n n 2 a mn 2 a 
a g 3 g 3 BI 8 
ee eee: 
16 | 2517 | 16 | 2533 37 | 2570 31 | 2601 | 102 | 2703 57 | 2760 80 | 2840 : 
57 
ats 888 | 20 908 25 933 54 987 16 | 1003 {1003 3 
17 42 4 946 if 953 6 959 | 969 ‘ 
6 
7 
; 
28 502 |602 
82 | 2526 | 97 | 2623 58 | 2681 | 116 | 2797 33 | 2830 | 133 | 2963 10 
28 | 1030 | 11 | 1041 3 | 1044 20 | 1064 34 | 1098 30 | 1128 |1128 11 
48 863 | 63 926 21 947 71 | 1018 26 | 1044 | 131 | 1175 78 | 1253 | 12 
Zi 517 | 99 616 18 634 | 634 Hf 
15 


20740 20740 20740 20740 20740 20740 20740 
ee 
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sistent demand for the initiative and referendum. Tor a 
number of years, there had been on the statute books a 
‘public opinion law’’ which authorized an advisory refer- 
endum under certain conditions, but the results of votes 
taken under this measure had no binding legal effect. The 
advocates of the initiative and referendum wanted a device 
which the legislature could not ignore. 

Before the convention met, the people had voted, under 
the advisory law, to instruct the delegates ‘‘to support the 
initiative and referendum so as to give the voters the power 
to accept or reject at the polls measures (including consti- 
tutional amendments) that have been proposed by petition, 
or to reject at the polls measures that have been passed by 
the General Court.’’! Every district voted to instruct its 
delegates to support this proposition, although only a very 
light vote was cast. In no place was the vote in favor of 
it equal to a majority of those voting for delegates to the 
convention. Nevertheless, the advisory vote strengthened 
the position of the advocates of direct legislation and made 
it a foregone conclusion that the convention would propose 
some measure on the subject. 

During the sessions of the convention the proposal for 
the initiative and referendum aroused more interest and 
caused more discussion than any other topic. There was 
almost continuous debate on the subject for over three and 
one-half months, the record of which fills a large volume 
of more than one thousand pages of small print.2 Hun- 
dreds of amendments were proposed to the provision as 
first submitted. Many of these were adopted; and when the 
proposal was finally voted, it was found to comprise a very 
conservative and cumbersome enactment. The amendment, 
as proposed by the convention, was adopted by the people 
in 1918, by a vote of 171,646 to 162,103. 

In spite of its unwieldy nature and restricted applica- 


*R, L, Bridgman, Massachusetts Constitutional Convention of 1917 (Bos- 
ton, 1923), 42-43, 

4 Debates in the Massachusetts Constitutional Convention, 1917-1918 (Bos- 
ton, 1918), Vol, II. 
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tion, this provision for direct legislation has been used a 
number of times in Massachusetts. The results have not 
always been those which its framers anticipated, but in 
general the device has given a fair amount of satisfaction. 
The text of the amendment is incorporated here, not be- 
cause it illustrates a perfect type of initiative and referen- 
dum article, but rather because it contains all of the pro- 
visions of such an article to be found in other constitutions, 
and in addition has a number of unique features which are 
worthy of study. 


SOURCES—Debates in the Massachusetts Constitutional Convention, 1917- 
1919 (Boston, 1920), IV, 30-35; General Laws of Massachusetts (Boston, 
1921), I, pp. e-evi; Acts and Resolves passed by the General Court of 
Massachusetts, 1923 (Boston, 1923), 52-62; Manual for the Use of the 
General Court, 1923-24 (Boston, 1923), 102-112; Constitution of the Com- 
monwealth of Massachusetts (Boston, 1922), "52- 62; Bridgman, R. L., 
Massachusetts Constitutional Convention of 1917 (Boston, 1923), 236- 245. 


ART. XLVIII. 
I. Defintion. 


Legislative power shall continue to be vested in the general 
court; but the people reserve to themselves the popular initiative, 
which is the power of a specified number of voters to submit con- 
stitutional amendments and laws to the people for approval or 
rejection; and the popular referendum, which is the power of a 
specified number of voters to submit laws enacted by the general 
court, to the people for their ratification or rejection. 


THE INITIATIVE. 


IT. Initiatwe Petitions. 


Srction 1. Contents.—An initiative petition shall set forth 
the full text of the constitutional amendment or law, here- 
inatter designated as the measure, which is proposed by the 
petition. 

Szction 2. Hacluded Matters—No measure that relates to 
religion, religious practices or religious institutions; or to the ap- 
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pointment, qualification, tenure, removal, recall or compensation 
of judges; or to the reversal of a judicial decision ; or to the powers, 
creation or abolition of courts; or the operation of which is re- 
stricted to a particular town, city or other political division or to 
particular districts or localities of the commonwealth; or that 
makes a specific appropriation of money from the treasury of 
the commonwealth, shall be proposed by an initiative petition; 
but if a law approved by the people is not repealed, the general 
court shall raise by taxation or otherwise and shall appro- 
priate such money as may be necessary to carry such law into 
effect. 

Neither the eighteenth amendment of the constitution, as ap- 
proved and ratified to take effect on the first day of October in 
the year nineteen hundred and eighteen, nor this provision for 
its protection,: shall be subject of an initiative amendment. 

No proposition inconsistent with any one of the following 
rights of the individual, as at present declared in the declaration 
of rights, shall be the subject of an initiative or referendum peti- 
tion. The right to receive compensation for private property 
appropriated to public use; the right of access to and protection 
in courts of justice; the right of trial by jury; protection from 
unreasonable search, unreasonable bail and the law martial; free- 
dom of the press; freedom of speech; freedom of elections; and 
the right of peaceable assembly. 

No part of the constitution specifically excluding any matter 
from the operation of the popular initiative and referendum shall 
be the subject of an initiative petition; nor shall this section be 
the subject of such a petition. 

The limitations on the legislative power of the general court 
in the constitution shall extend to the legislative power of the 
people as exercised hereunder. 

Section 3. Mode of Originating—Such petition shall first be 
signed by ten qualified voters of the commonwealth and shall then 
be submitted to the attorney-general, and if he shall certify that 
the measure is in proper form for submission to the people, and 
that it is not, either affirmatively or negatively, substantially the 
Same as any measure which has been qualified for submission or 


#This amendment prohibited the establishment of any religion or the 
appropriation of public funds in aid of any church.—xprTor. 
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submitted to the people within three years of the succeeding first 
Wednesday in December and that it contains only subjects not 
excluded from the popular initiative and which are related or which 
are mutually dependent, it may then be filed with the secretary of 
the commonwealth. The secretary of the commonwealth shall pro- 
vide blanks for the use of subsequent signers, and shall print at the 
top of each blank a description of the proposed measure as such 
description will appear on the ballot together with the names and 
residences of the first ten signers. All initiative petitions, with 
the first ten signatures attached, shall be filed with the secretary 
of the commonwealth not earlier than the first Wednesday of 
the September before the assembling of the general court into 
which they shall be introduced, and the remainder of the required 
signatures shall be filed not later than the first Wednesday of the 
following December. 

Section 4. Transmission to the General Court.—If an initia- 
tive petition, signed by the required number of qualified voters, 
has been filed as aforesaid, the secretary of the commonwealth 
shall, upon the assembling of the general court, transmit it to the 
elerk of the house of representatives, and the proposed measure 
shall then be deemed to be introduced and pending. 


III. Legislative Action. General Provisions. 


Section 1. Reference to Committee—If a measure is intro- 
duced into the general court by initiative petition, it shall be re- 
ferred to a committee thereof, and the petitioners and all parties 
in interest shall be heard, and the measure shall be considered and 
reported upon to the general court with the committee’s recom- 
mendations, and the reasons therefor, in writing. Majority and 
minority reports shall be signed by the members of said committee. 


Section 2. Legislative Substitutes—The general court may, 
by resolution passed by yea and nay vote, either by the two houses 
separately, or in the case of a constitutional amendment by a 
majority of those voting thereon in joint session in each of two 
years . . . , submit to the people a substitute for any measure 
introduced by initiative petition, such substitute to be designated 
on the ballot as the legislative substitute for such an initiative 
measure and to be grouped with it as an alternative therefor. 
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IV. Legislatwe Action on Proposed Constitutional Amendments. 


Section 2. Joint Session.—If a proposal for a specific amend- 
ment of the constitution is introduced into the general court by 
initiative petition signed by not less than twenty-five thousand 
qualified voters, or if in case of a proposal for amendment in- 
troduced into the general court by a member of either house, 
consideration thereof in joint session is called for by vote of 
either house, such proposal shall, not later than the second Wednes- 
day in June, be laid before a joint session of the two houses, at 
which the president of the senate shall preside; and if the two 
houses fail to agree upon a time for holding any joint session 
hereby required, or fail to continue the same from time to time 
until final action has been taken upon all amendments pending, 
the governor shall call such joint session or continuance thereof. 

Section 3. Amendment of Proposed Amendments.—A pro- 
posal for an amendment to the constitution introduced by initia- 
tive petition shall be voted upon in the form in which it was in- 
troduced, unless such amendment is amended by vote of three- 
fourths of the members voting thereon in joint session, which vote 
shall be taken by call of yeas and nays if called for by any member. 

Section 4. Legislatwe Action.—Final legislative action in the 
joint session upon any amendment shall be taken only by eall of 
the yeas and nays, which shall be entered upon the journals of 
the two houses; and an unfavorable vote at any stage preceding 
final action shall be verified by call of the yeas and nays, to be 
entered in like manner. At such joint session a legislative amend- 
ment receiving the affirmative votes of a majority of all the mem- 
bers elected, or an initiative amendment receiving the affirmative 
votes of not less than one-fourth of all the members elected, shall 
be referred to the next general court. 

Section 5. Submission to the People—If in the next general 
court a legislative amendment shall again be agreed to in joint 
session by a majority of all the members elected, or if an initia- 
tive amendment or a legislative substitute shall again receive the 
affirmative votes of at least one-fourth of all members elected, 
such fact shall be certified by the clerk of such joint session to 
the secretary of the commonwealth, who shall submit the amend- 
ment to the people at the next state election. Such amendment 
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shall become part of the constitution if approved, in the case of 
a legislative amendment, by a majority of the voters voting there- 
on, or if approved, in the case of an initiative amendment or a 
legislative substitute, by voters equal in number to at least thirty 
per cent of the total number of ballots cast at such state election 
and also by a majority of the voters voting on such amendment. 


V. Legislative Action on Proposed Laws. 


Section 1. Legislative Procedure.—If an initiative petition 
for a law is introduced into the general court, signed by not less 
than twenty thousand qualified voters, a vote shall be taken by 
yeas and nays in both houses before the first Wednesday of June 
upon the enactment of such law in the form in which it stands 
in such petition. If the general court fails to enact such law 
before the first Wednesday of June, and if such petition is com- 
pleted by filing with the secretary of the commonwealth, not 
earlier than the first Wednesday of the following July nor later 
than the first Wednesday of the following August, not less than 
five thousand signatures of qualified voters, in addition to 
those signing such initiative petition, which signatures must have 
been obtained after the first Wednesday of June aforesaid, then 
the secretary of the commonwealth shall submit such proposed 
law to the people at the next state election. If it shall be ap- 
proved by voters equal in number to at least thirty per cent 
of the total number of ballots cast at such state election and also 
by a majority of the voters voting on such law, it shall become 
law, and shall take effect in thirty days after such state election 
or at such time after such election as may be provided in such 
law. 

Srzotion 2. Amendment by Petitioners.—If the general court 
fails to pass a proposed law before the first Wednesday of June, 
a majority of the first ten signers of the initiative petition there- 
for shall have the right, subject to certification by the attorney- 
general, filed as hereinafter provided, to amend the measure which 
is the subject of such petition, An amendment so made shall 
not invalidate any signature attached to the petition. If the 
measure so amended, signed by a majority of the first ten signers, 
is filed with the secretary of the commonwealth before the first 
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Wednesday of the following July, together with a certificate signed 
by the attorney-general to the effect that the amendment made by 
such proposers is in his opinion perfecting in its nature and 
does not materially change the substance of the measure, and if 
such petition is completed by filing with the secretary of the 
commonwealth, not earlier than the first Wednesday of the fol- 
lowing July nor later than the first Wednesday of the following 
August, not less than five thousand signatures of qualified voters, 
in addition to those signing such initiative petition, which signa- 
tures must have been obfained after the first Wednesday of June 
aforesaid, then the secretary of the commonwealth shall submit 
the measure to the people in its amended form. 


VI. Conflicting and Alternatwe Measures. 


If in any judicial proceeding, provisions of constitutional 
amendments or of laws approved by the people at the same elec- 
tion are held to be in conflict, then the provisions contained 
in the measure that received the largest number of affirmative 
votes at such election shall govern. 

A constitutional amendment approved at any election shall 
govern any law approved at the same election. 


THE REFERENDUM. 
I. When Statutes shall take Effect. 


No law passed by the general court shall take effect earlier 
than ninety days after it has become a law, excepting laws de- 
clared to be emergency laws and laws which may not be made 
the subject of a referendum petition, as herein provided. 


II, Emergency Measures. 


A law declared to be an emergency law shall contain a pre- 
amble setting forth the facts constituting the emergency, and shall 
contain the statement that such law is necessary for the immediate 
preservation of the public peace, health, safety or convenience. 
A separate vote shall be taken on the preamble by eall of the 
yeas and nays, which shall be recorded, and unless the preamble 
is adopted by two-thirds of the members of each house voting 
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thereon, the law shall not be an emergency law; but if the gover- 
nor, at any time before the election at which it is to be sub- 
mitted to the people on referendum, files with the secretary of 
the commonwealth a statement declaring that in his opinion the 
immediate preservation of the public peace, health, safety or con- 
venience requires that such law should take effect forthwith and 
that it is an emergency law and setting forth the facts consti- 
tuting the emergency, then such law, if not previously suspended 
as hereinafter provided, shall take effect without suspension, or 
if such law has been so suspended such suspension shall there- 
upon terminate and such law shall thereupon take effect; but no 
grant of any franchise or amendment thereof, or renewal or 
extension thereof for more than one year shall be declared to be 
an emergency law. 


III, Referendum Petitions. 


Section 2. Excluded Matters.—No law that relates to religion, 
religious practices or religious institutions; or to the appoint- 
ment, qualification, tenure, removal or compensation of judges; 
or to the powers, creation or abolition of courts; or the operation 
of which is restricted to a particular town, city or other political 
division or to particular districts or localities of the common- 
wealth; or that appropriates money for the current or ordinary 
expenses of the commonwealth or for any of its departments, 
boards, commissions or institutions shall be the subject of a refer- 
endum petition. 

Section 3. Mode of Petitioning for the Suspension of a Law 
and a Referendum thereon.—A petition asking for a referendum 
on a law, and requesting that the operation of such law be sus- 
pended, shall first be signed by ten qualified voters and shall then 
be filed with the secretary of the commonwealth not later than 
thirty days after the law that is the subject of the petition has 
become law. The secretary of the commonwealth shall provide 
blanks for the use of subsequent signers. ... If such petition 
is completed by filing with the secretary of the commonwealth not 
later than ninety days after the law which is the subject of the 
petition has become law the signatures of not less than fifteen 
thousand qualified voters of the commonwealth, then the operation 
of such law shall be suspended, and the secretary of the common- 
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wealth shall submit such law to the people at the next state elec- 
tion, if thirty days intervene between the date when such peti- 
tion is filed with the secretary of the commonwealth and the date 
for holding such state election; if thirty days do not so intervene, 
then such law shall be submitted to the people at the next follow- 
ing state election, unless in the meantime it shall have been re- 
pealed; and if it shall be approved by a majority of the qualified 
voters voting thereon, such law shall, subject to the provisions of 
the constitution, take effect in thirty days after such election, or 
at such time after such election as may be provided in such law; 
if not so approved such law shall be null and void; but no such 
law shall be held to be disapproved if the negative vote is less 
than thirty per cent of the total number of ballots cast at such 
state election. 

Srction 4. Petitions for Referendum on an Emergency Law 
or a Law the Suspension of which is not asked for—A referendum 
petition may ask for the repeal of an emergency law or of a law 
which takes effect because the referendum petition does not con- 
tain a request for suspension, as aforesaid.... If such peti- 
tion. . . is completed by filing with the secretary of the common- 
wealth not later than ninety days after the law which is the 
subject of the petition has become law the signatures of not less 
than ten thousand qualified voters of the commonwealth protest- 
ing against such law and asking for a referendum thereon, then 
the secretary of the commonwealth shall submit such law to the 
people. . 


GENERAL PROVISIONS. 
I. Identification and Certification of Signatures. 


Provision shall be made by law for the proper identification 
and certification of signatures to the petitions hereinbefore re- 
ferred to, and for penalties for signing any such petition, or 
refusing to sign it, for money or other valuable consideration, 
and for the forgery of signatures thereto. . .. The general court 
may provide by law that no co-partnership or corporation shall 
undertake for hire or reward to circulate petitions, may require 
individuals who circulate petitions for hire or reward to be 
licensed, and may make other reasonable regulations to prevent 
abuses arising from the circulation of petitions for hire or reward. 
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IT, LIamitation on Signatures. 


Not more than one-fourth of the certified signatures on any 
petition shall be those of registered voters of any one county. 


II. Form of Ballot. 


Each proposed amendment to the constitution, and each law, 
submitted to the people, shall be described on the ballots by a 
description to be determined by the attorney-general, subject to 
such provision as may be made by law, and the secretary of the 
commonwealth shall give each question a number and cause such 
question. . . to be printed on the ballot in the following form :— 

In the case of an amendment to the constitution: Shall an 
amendment to the constitution (here insert description, 
and state, in distinctive type, whether approved or dis- 
approved by the general court, and by what vote there- 
on) be approved ? ietigedl BU Te 

In the case of a law: Shall a law (here insert description, and 
state, in distinctive type, whether approved or dis- 
approved by the general court, and by what vote there- 
on) be approved? 


IV. Information for Voters. 


The secretary of the commonwealth shall cause to be printed 
and sent to each registered voter in the commonwealth the full 
text of every measure to be submitted to the people, together with 
a copy of the legislative committee’s majority and minority re- 
ports, if there be such, with the names of the majority and 
minority members thereon, a statement of the votes of the general 
court on the measure, and a description of the measure as such 
description will appear on the ballot; and shall, in such manner 
as may be provided by law, cause to be prepared and sent to the 
voters other information and arguments for and against the 
measure. 


V. The Veto Power of the Governor. 


The veto power of the governor shall not extend to measures 
approved by the people. 
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VI. The General Court’s Power of Repeal. 


Subject to the veto power of the governor and to the right of 
referendum by petition as herein provided, the general court may 
amend or repeal a law approved by the people. 


44. An Initiated Amendment, with Arguments from a 
Publicity Pamphlet 


Ten states now issue some form of publicity pamphlet 
to give the voters information concerning the initiative and 
referendum measures which are presented to them.1 These 
pamphlets vary in size from post-cards in Ohio to thick 
brochures of 80,000 words in California (1922). In addi- 
tion to the text of the proposition to be voted upon, there 
are usually printed the arguments presented by those in 
favor and those opposed to the measure. If a large num- 
ber of long measures is to be submitted, the cost of pub- 
lishing such a pamphlet may be considerable. California 
in 1922 spent $50,000 for this purpose. Some of the states 
print the arguments for and against the bill free of charge, 
and it is customary for them to limit the length. In Ari- 
zona there is no restriction upon the space an argument 
may occupy; but those who want it placed in the pamphlet 
must pay its cost. This, of course, operates to hold down 
the length. In the following case the opponents of the 
measure failed to have an argument published. Yet, in 
spite of the fact that the voters were given only one side 
of the discussion, the amendment lost by a vote of 11,631 
to 22,286 (November 7, 1916). This was one of the few 
attempts that have been made to institute a unicameral 
state legislature by a referendum vote.? 


SOURCE—lInitiative and Referendum Publicity Pamphlet, State of Arizona, 
1916 (Tucson, 1916), 63-64. 


Re R. C. Brooks, Political Parties and Electoral Problems (New York, 1923), 
7F. A. Ogg and P. O. Ray, Introduction to American Government (2nd ed., 
New York, 1925), 631. 
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The following is the form and number in which the question 
will be printed on the ballot: 


PROPOSED AMENDMENT TO THE CONSTITUTION. 
PROPOSED BY INITIATIVE PETITION. 


AN ACT TO AMEND ARTICLE IV, OF THE CONSTITUTION OF THE STATE 
OF ARIZONA, ‘‘ Abolishing State Senate.’’ 

If you favor the above law, vote YES; if opposed, vote NO. 

112 Yes, 

113. No. 


(On Official Ballots Nos. 112 and 118). 
AN ACT 


TO AMEND ARTICLE IV, OF THE CONSTITUTION OF THE STATE OF 
ARIZONA. 


BE IT ENACTED BY THE PEOPLE OF THE STATE OF ARI[Z]ONA: 

That Section 1 of Subdivision 1 of Article IV of the Con- 
stitution of the State of Arizona is hereby amended to read as 
follows: 

[‘‘]Section 1. The legislative authority of the State shall be 
vested in a legislature consisting of a House of Representatives, 
but the people reserve the power to propose laws and amendments 
to the Constitution, and to enact or reject such laws and amend- 
ments at the polls independent of the legislature, and they also 
reserve for use at their own option, the power to approve or re- 
ject at the polls any act, or item, section or part, of any act of the 
legislature.’’ 

That Section 1 of Subdivision 2 of Article IV of the Con- 
stitution of the State of Arizona is hereby amended to read as 
follows: 

‘‘Section 1. (a) Until otherwise provided for by law, the 
House of Representatives shall consist of thirty-five (35) mem- 
bers, and shall be apportioned among the several counties as fol- 
lows: Apache County (1) one, Cochise County (7) seven, Co- 
conino County (1) one, Gila County (3) three, Graham County 
(2) two, Greenlee County (2) two, Maricopa County (6) six, 
Mohave County (1) one, Navajo County (1) one, Pima County 
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(3) three, Pinal County (1) one, Santa Cruz County (1) one, 
Yavapai County (4) four, Yuma County (2) two. 

[‘‘](b) It is the intent and purpose of the people of the 
State of Arizona, in the enactment of this amendment to abolish 
the State Senate and to confer upon the remaining house all of 
the authority and jurisdiction heretofore conferred upon both 
houses by the Constitution without disturbing the remainder of 
the Constitution and in all cases where the State Senate has 
heretofore had conferred upon it any powers or the performance 
of any duties, all of such powers shall be exercised by, and all 
of such duties performed by the House of Representatives. 

[‘‘]This Amendment shall be in effect on and after January 
the first, 1918.[’’] Filed July 6, 1916. Simnry P. Ossorn, 

Secretary of State. 


ARGUMENT. 
(Affirmative. ) 


Submitted by 
State FEDERATION OF LABOR. 


In favor of the measure designated on the official ballot as 
follows: 


PROPOSED AMENDMENT TO THE CONSTITUTION. 
PROPOSED BY INITIATIVE PETITION. 


AN ACT TO AMEND ARTICLE IV, OF THE CONSTITUTION OF THE STATE 
OF ARIZONA, ‘‘ Providing for the abolition of the State Senate.”’ 

If you favor the above law, vote YES; if opposed, vote NO. 

112 Yes. 

113 No. 


ARGUMENT IN Favor oF THE ABOVE AMENDMENT, 


The strongest argument against a one house legislature is that 
the second house is a check on bad legislation because a bill must 
pass both bodies, yet the same impediment applies to good meas- 
ures, and the necessity for it does not exist as the people through 
the referendum approve or disapprove legislation. 


RULES OF THE MASSACHUSETTS GENERAL COURT 249 


The two houses permit a legislator to fool his constituents by 
introducing measures promised them in his house, and killing them 
in the other; or, as in our last legislature, one house threatens 
to, and actually holds up needed legislation because the other 
declines to pass an obnoxious measure. 

Measures opposed by special interests are easily defeated in 
the two house system, because it is only necessary to control one 
house, and there are two chances with that system to one with 
the other. The lobbyist attempts to defeat a measure in the 
committee, and failing there, concentrates his efforts on which- 
ever house offers the best chance to block it. With one house 
the people are in touch with their representative and can recall 
him should he oppose the purpose for which he was elected. 

A conference committee appointed by the presiding officers is 
now the real legislature and legislation is secured by trading. 
The House to pass its bills accepts Senate bills, and vice versa. 
The majority of bills pass in the closing days. The rest of the 
time allotted is spent in preliminaries, appointing committees, 
playing politics, and squabbling over points of factional advan- 
tage. 

One house would be representative because the voter would 
elect fewer representatives and would know which one was re- 
sponsible for any action. Responsible to a people armed with the 
recall, it will be solicitous of public approval, and will readily 
react to criticism, while in a two house system the individual 
member, is shielded from blame by being safely lost in the divided 
responsibility of the two chambers. In one house the individual 
would be conspicuous and his responsibility would be clearly ap- 
preciated by the people, making it more difficult for him to be 
corrupted. ARIZONA StTaTE FEDERATION oF LABoR, 

B. T. Wixinson, President. 


45. Rules of the Massachusetts General Court 


The rules of procedure used in the General Court of 
Massachusetts are divided into three schedules: the Rules 
of the Senate, the Rules of the House of Representatives, 
and the Joint Rules of the Senate and the House of Repre- 
sentatives. Of the three, the last is by far the most im- 
portant, mainly because of the joint committee system 
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under which all important legislation is considered by a 
body composed of representatives of both branches of the 
General Court. So important have the joint committees 
become that their hearings frequently attract more atten- 
tion from the public and in the press than the plenary 
sessions of either house. 

In the extracts from the rules given below, some of the 
more distinctive and interesting features of Massachu- 
setts procedure may be seen. The provisions of these rules 
have often. been praised by students of legislative pro- 
cedure as the best in any legislative body in America. 
What is perhaps still more important, the General Court 
differs from many other legislative bodies in that it strictly 
adheres to its rules as though they were a code of honor. 
The extracts here presented are confined to the Rules of 
the House and the Joint Rules and concern, for the most 
part, the devices which have been adopted to prevent de- 
lays and the crowding of bills toward the end of the ses- 
sion. The former are based on the revision of 1874, to- 
gether with subsequent amendments; the latter were re- 
vised in 1923. 


SOURCE—Manual for the Use of the General Court for 1923-1924 (Boston, 
1923), 575-605, 615-633. 


Ruues oF THE House or REPRESENTATIVES. 


26. The committee on Bills in the Third Reading shall ex- 
amine and correct the bills which are referred to it, for the pur- 
pose of avoiding repetitions and unconstitutional provisions, in- 
suring accuracy in the text and references, and consistency with 
the language of existing statutes; provided, that any change in 
the sense or legal effect, or any material change in construction, 
shall be reported to the House as an amendment. The committee 
may consolidate into one bill any two or more related bills re- 
ferred to it, whenever legislation may be simplified thereby. . . . 

27. The committee on Engrossed Bills shall carefully examine 


=P. S. Reinsch, American Legislatures and Legislative Methods (New York, 
1907), 174. An excellent account of procedure in the Massachusetts General 
Court will be found in L, A. Frothingham, Brief History of the Constitution 
and Government of Massachusetts (Cambridge, 1916), 90-128. 
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and compare engrossed bills, and report them rightly and truly 
engrossed, when found to be so, without delay... . 

28. Petitions, orders, resolutions and other papers intended 
for presentation, bills and resolves proposed to be introduced on 
leave, and reports of state officers, shall first be deposited with 
the Clerk, and, not later than the fifth legislative day thereafter, 
the Speaker shall, before the Orders of the Day are considered, 
present the same to the House, when they, in the case of bills, 
resolves and resolutions, shall be read, and shall, by the Speaker, 
with the consent of the House, be referred to the appropriate com- 
mittee; and all such bills, resolves and resolutions shall be printed 
under the direction of the Clerk. . . . 

29. Any petition remaining in the hands of the Clerk sub- 
sequent to five o’clock in the afternoon on the second Saturday 
of the session, for the reason that no bill or resolve embodying 
the legislation prayed for has been presented, shall be forthwith 
submitted by him to the Speaker, and by him, at the legislative 
session next succeeding, be referred to the next annual session. 
This rule shall not be rescinded or revoked or suspended except 
by a vote of four fifths of the members present and voting there- 
ee 
33. On or before the second Wednesday in March, committees 
shall make final report upon matters referred to them prior to 
bhatisgay: <<! 

40. All motions contemplating legislation shall be founded 
upon petition, or upon bill or resolve proposed to be introduced 
on leave, except as follows :— 

The committee on Ways and Means may originate and report 
appropriation bills. . . . Messages from the Governor shall, un- 
less otherwise ordered, be referred to the appropriate committee, 
which may report by bill or otherwise thereon. A similar dis- 
position shall, unless otherwise ordered, be made of reports by 
state officers and recess committees authorized to report to the 
Legislature, and similar action may be had thereon... . 

45. Bills from the Senate, after their first reading, shall be 
referred to a committee of the House, unless they were reported 
to the Senate by a joint committee... . 

47. No bill shall be proposed or introduced unless received 
from the Senate, reported by a committee, or moved as an amend- 
ment to the report of a committee; provided, that the House may 
grant special leave to a member to introduce a bill; but, when 
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leave is asked for the introduction of a bill, it shall be read for 
information before the question is put on granting leave; and, if 
leave is granted, it shall be committed before it is ordered to a 
second reading... . 

49. When a bill, resolve, order, petition or memorial has been 
finally rejected or disposed of by the House, no measure substan- 
tially the same shall be introduced by any committee or member 
during the same session. 

50. Bills in their third reading shall be referred to the com- 
mittee on Bills in the Third Reading for examination, correction 
and report. ..'. 

51. No bill shall pass to be engrossed without having been 
read on three several days. 

52. Engrossed bills shall be referred to the committee on 
Engrossed Bills for examination, comparison, and report. .. . 

56. Bills from the Senate, after their first reading, when 
not referred to a committee of the House, bills favorably reported 
to the House by committees, and bills the question of the rejec- 
tion of which is negatived, shall be placed in the Orders of the 
Day for the. next day, and, if they have been read but once, shall 
go to a second reading without question. . 

58. Bills ordered to a third reading shall be placed in the 
Orders of the Day for the next day for such reading. ... 

61. No matter which has been duly placed in the Orders of 
the Day shall be discharged therefrom, or considered out of the 
regular course. This rule shall not be rescinded or revoked or 
suspended except by a vote of four fifths of the members present 
and voting thereon... . 


JOINT RULES OF THE SENATE AND HovuskE oF REPRESENTATIVES. 


1. Joint standing committees shall be appointed at the be- 
ginning of the political year as follows :— 

A committee on Constitutional Law; A committee on Counties; 
A committee on Highways and Motor Vehicles; A committee on 
Labor and Industry; A committee on Public Safety; A committee 
on Social Welfare; A committee.on State House; A committee 
on Water Supply; 

Each to consist of three members on the part of the Senate, 
and eight on the part of the House; 

A committee on Agriculture; A committee on Banks and Bank- 
ing; A committee on Cities; A committee on Conservation; A 
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committee on Education; A committee on Election Laws; A com- 
mittee on Harbors and Public Lands; A committee on Insurance; 
A committee on Legal Affairs; A committee on Mercantile Affairs; 
A committee on Metropolitan Affairs; A committee on Military 
Affairs; A committee on Municipal Finance; A committee on 
Power and Light; A committee on Public Health; A committee 
on Public Institutions; A committee on Public Service; A com- 
mittee on Railroads; A committee on State Administration; A 
committee on Street Railways; A committee on Taxation; A com- 
mittee on Towns; 

Each to consist of four members on the part of the Senate 
and eleven on the part of the House. 

Matters referred by either the Senate or the House to its 
committee on the Judiciary or on Ways and Means shall be con- 
sidered by the respective committees of the two branches, acting 
as joint committees, when, in the judgment of the chairman of 
the respective committees of the two branches, the interests of 
legislation or the expedition of business will be better served by 
such joint consideration. Matters may also be referred respec- 
tively to the committees on the Judiciary and on Ways and Means, 
of the two branches, as joint committees. 

The committees on Rules, together with the presiding officers 
of the two branches, acting concurrently, may consider and suggest 
such measures as shall, in their judgment, tend to facilitate the 
business of the session. ... 

4. Joint committees may report by bill, resolve, or otherwise, 
- to either branch, at their discretion, having reference to an equal 
distribution of business between the two branches, except that 
money bills shall be reported to the House; and except that when 
a report is made from any committee to either branch, and the 
subject-matter thereof is subsequently referred therein to a joint 
committee, such committee shall report its action to the branch in 
which the original report was made. 

5. Reports of joint committees may be recommitted to the 
same committees at the pleasure of the branch first acting there- 
on, and bills or resolves may be recommitted in either branch, 
but no such recommittal shall be made after the fourth Wednesday 
in March. A concurrent vote shall, however, be necessary for the 
recommitment of such reports, bills, or resolves, with instructions. 
After recommitment, report shall, in all cases, be made to the 
branch originating the recommitment.... 
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10. Joint committees shall make final report upon all matters 
previously referred to them, on or before the second Wednesday 
in March; but, except as provided in Rule No. 30, the time within 
which they are required to report upon such matters may be 
extended, by concurrent vote, until a day not later than the 
second Wednesday in April. When the time within which such 
joint committees are required to report has expired, all matters 
upon which no report has then been made shall, within three 
legislative days thereafter, be reported by the chairman of the 
committee on the part of the branch in which they were respec- 
tively introduced, with a recommendation of reference to the 
next annual session under this rule. This rule shall not be re- 
scinded, amended or suspended, except by a concurrent vote 
of four-fifths of the members of each branch present and voting 
thereon... . 

12. Resolutions intended for adoption by both branches of 
the General Court, and petitions, memorials, bills and resolves 
introduced on leave, and all other subjects of legislation, except 
reports required or authorized to be made to the Legislature, de- 
posited with the Clerk of either branch subsequently to five o’clock 
in the afternoon on the second Saturday of the annual sessions, 
shall, when presented, be referred to the next annual session; 
but this rule shall not apply to petitions in aid of, and remon- 
strances against, legislation already introduced and pending; nor 
shall it apply to a petition offered in place of a former one having 
in view the same object, upon which, before reference to a com- 
mittee, leave to withdraw was given because the same was not 
in proper form, provided that such subsequent petition is de- 
posited with the Clerk of either branch within one week from 
the day on which leave to withdraw was given; nor shall it apply 
to a bill or resolve introduced on leave or to a resolution pre- 
sented subsequently to five o’clock in the afternoon on the second 
Saturday of the annual session, when such bill, resolve or resolu- 
tion is based upon the report of a joint committee which has been 
made in compliance with instructions to report facts or to in- 
vestigate, provided the said bill, resolve or resolution is introduced 
within one week after the committee’s report is submitted. This 
rule’ shall not be rescinded, amended or suspended, except by a 
concurrent vote of four-fifths of the members of each branch 
present and voting thereon: provided, however, that, except by 
unanimous consent, it shall not be suspended with reference to 


LEGISLATIVE REFERENCE LIBRARIES 255 


a petition for legislation when such petition is not accompanied 
by a bill or a resolve embodying the legislation requested. . . . 
30. All motions or orders extending the time within which 
joint committees are required to report shall be referred without 
debate to the committees on Rules of the two branches, acting 
concurrently, who shall report recommending what action should 
be taken thereon. No such extension beyond the second Wednes- 
day in April shall be granted, against the recommendation of the 
committees on Rules of the two branches, acting concurrently, ex- 
cept by a four-fifths vote of the members of each branch present 
and voting thereon. This rule shall not be rescinded, amended 
or suspended, except by a concurrent vote of four-fifths of the 
members of each branch present and voting thereon... . 


46. Charles McCarthy on Legislative Reference Libraries 


Dr. Charles McCarthy was a pioneer in the legislative 
reference field. For many years the English government 
had employed experts to aid Parliament in the technical 
phases of legislation, but not until New York established 
the Legislative Reference Section of the State Library in 
1890, was the legislature of any American state provided 
with a similar service. A few years later the Wisconsin 
legislature established its Legislative Reference Library, 
and Dr. McCarthy was chosen the first director. 

Agencies of this nature may render the legislator two 
distinct types of service. ‘‘On the one hand they may fur- 
nish him with information bearing on the substantive mat- 
ter of the legislation which he has in mind. This is the 
function of legislative reference libraries, so-called. On 
the other hand, they may provide the legislator with expert 
assistance in drafting the text of the proposed legislation. 
It need hardly be pointed out that the best results are to 
be obtained when both these services are furnished to the 
legislator. Nevertheless, not a few of our states have 
made provision for one of the two without the other.’’} 

Of the early legislative librarians, Dr. McCarthy was 
by far the most successful. For many years his work was 


2G, A. Weber, Organized Efforts for the Improvement of Methods of 
Administration in the United States (New York, 1919), 311. 
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considered a model, and thirty other states followed, in 
whole or in part, the Wisconsin experiment. In the follow- 
ing article Dr. McCarthy describes the methods which he 
used in the conduct of his library and in his relations with 
the legislature. 


SOURCE—Papers and Proceedings of the 27th General Meeting of the 

American Library Association, Portland, Oregon, 1905, 242-246. 

In 1901 the historical society, whose historical library had 
rendered great aid to the legislature, was removed from the capi- 
tal, and the legislature provided for a small reference library to 
take its place. The author of this article was engaged to take 
charge of that library. It became apparent at once that the de- 
mands of this library were of a peculiar nature, which could not 
be readily met by the ordinary library methods or by the ordinary 
library material. 

A plan was devised which has been since carried out as far 
as the resources given by the legislature would permit. We found 
that there was no co-operation between the different states of this 
Union in the matter of getting the history of legislation. We found 
that there was a constant demand for a history of what had oc- 
curred in Europe or in any state of the Union, upon a certain 
subject of interest to the people of this state. We tried to supply 
this demand by getting such indexes of up-to-date legislation as 
were published, by getting the bills from other states as well as 
the documents explanatory of legislative movements in other 
states, and arranging these under the subjects so they would be 
immediately at the service of all who desired to see them. We 
soon found that even this material did not solve the problem. 
We found it necessary to clip newspapers from all over the country 
and to put the clippings in book form, to carefully index them and 
put them also with the subjects. We went over our own bills 
and carefully indexed them back for four sessions and by noting 
the subjects which were contained in those bills we anticipated 
the problems with which the legislature had to grapple... . 

Our short experience has taught us many things. We have 
been convinced because of the success of our work and our methods 
that there is a great opportunity to better legislation through 
work of this kind. We are convinced that the best way to better 
legislation is to help directly the man who makes the laws. We 
bring home to him and near to him everything which will help 
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him to grasp and understand the great economic problems of the 
day in their fullest significance and the legislative remedies which 
can be applied and the legislative limitations which exist. We 
must take the theory of the professors and simplify it so that 
the ordinary layman can grasp it immediately and with the 
greatest ease. The ordinary legislator has no time to read. His 
work is new to him, he is beset with routine work, he has to have 
conferences with his friends upon political matters, he is beset 
by office-seekers and lobbyists and he has no time to study. If 
he does not study or get his studying done for him he will fall 
an easy prey to those who are looking out to better their own 
selfish ends. Therefore we must shorten and digest and make 
clear all information that we put within his reach. This is a 
tremendous task, but not an impossible one. We must first of all 
get near to the legislator, even as the lobbyist does. I do not 
mean that we must use the evil methods of the lobbyist, but we 
must win his confidence and his friendship and understand him 
and his prejudices. We study him just as the lobbyist does. 
Above all, we must not be arrogant, presumptive, opinion- 
ated or dogmatic. We are dealing with men who are as a rule 
keen and bright, who as a rule have made a success of business 
life. We must always remember that we are but clerks and 
servants who are helping these men to gather data upon things 
upon which we have worked as they have worked at their busi- 
ness. We must keep our private opinions to ourselves and let 
_the evidence speak for itself. We are not doing this work to 
convert, but to help and to clear up.... 

In answer to constant inquiries I have compiled some essen- 
tials for work in helping the cause of good legislation, similar to 
the work done by our department here. 

1. The first essential is a selected library convenient to the 
legislative halls. This library should consist of well chosen and 
selected material. A large library is apt to fail because of its 
too general nature and because it is liable to become cumbersome. 
This library should be a depository for documents of all descrip- 
tions relating to any phase of legislation. . . . Books are generally 
behind the times, and newspaper clippings from all over the country 
and magazine articles, court briefs and letters must supplement 
this library and compose to a large extent its material. 

2, A trained librarian and indexer is absolutely essential. 
The material is largely scrappy and hard to classify. We need 
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a person with a liberal education, who is original, not stiff, who 
can meet an emergency of all cases and who is tactful as well. 

3. The material is arranged so that it is compact and ac- 
cessible. Do not be afraid to tear up books, documents, pamphlets, 
clippings, letters, manuscripts or other material. Minutely index 
this material. Put it under the subjects. Legislators have no 
time to read large books. We have no time to hunt up many 
references in different parts of a library. They should be together 
as far as possible upon every subject of legislative importance. 

4. Complete index of all bills which have not become laws 
in the past should be kept. This saves the drawing of new bills 
and makes the experience of the past cumulative. 

5. Records of vetoes, special messages, political platforms, 
political literature, and other handy matter should be carefully 
noted and arranged. Our legislator often wants to get a bill 
through and we must remember that he often relies as much upon 
political or unscientific arguments as we do upon scientific work. 
He should be able to get hold of his political arguments if he 
wants to, and the political literature from all parties upon all 
questions should be kept near at hand. 

6. Digests of laws on every subject before the legislature 
should be made and many copies kept. Leading cases on all these 
laws and opinions of public men and experts upon the working of 
these laws or upon the defects, technical or otherwise, should be 
carefully indexed and as far as possible published in pamphlet 
form, with short bibliographies of the subjects most before the 
people. 

7. The department must be entirely non-political and non- 
partisan or else it will be worse than useless. .. . 

8. The head of the department should be trained in economics, 
political science, and social science in general, and should have also 
a good knowledge of constitutional law. He should, above all, 
have tact and knowledge of human nature. 

9. There should be a trained draftsman connected with the 
department—a man who is a good lawyer and something more 
than a lawyer, a man who has studied legislative forms, who can 
draw a bill, revise a statute, and amend a bill when called upon 
to do so. Such a man working right with this department and 
the critical data which it contains will be absolutely essential. 

10. Methods.—(a) Go right to the legislator, make your- 
self acquainted with him, study him, find anything he wants for 
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him, never mind how trivial, accommodate him in every way. 
Advertise your department. Let everyone know where it is and 
what it does. Go to committees and tell them what you can do 
for them. (b) It is absolutely essential that you get information 
ahead of time or else you will be of no use in the rush. Send 
a circular letter out to your legislators and tell them you will 
get any material which will help them. . . . The replies to such 
a circular give you an idea of what is coming. Work for all you 
are worth on those topics, send out thousands of circular letters 
to experts on these topics, subscribe to clipping bureaus if neces- 
sary to secure critical data from the public at large. Gather 
statistics ahead. Carefully search books for significant and con- 
cise statements; if to the point copy out or tear them out and 
index them. Go through the court reports and get the best 
opinions. (c) Get hold of libraries or individuals or professors 
in other states with whom you can correspond. Speed in getting 
things to a committee or an individual is absolutely necessary. 
Do not fail to use the telegraph. . . . (d) Employ if you can dur- 
ing the session a good statistician. He can be of great service 
in dealing with financial bills, in estimating accidents from ma- 


chinery, or in gathering statistical data of any kind.... (e) 
Make arrangements with all libraries in your city and libraries 
elsewhere for the loan of books or other material. ... (f) A 


correspondent clerk and some helper to paste clippings, mount 
letters, etc., are necessary, especially during the legislative session. 
(g) Keep your place open from early in the morning till late 
at night. Do everything in your power to accommodate those 
for whom you work... . 


47. The Wisconsin Anti-Lobbying Law 


The practice of lobbying is probably as old as legislative 
assemblies themselves, but it seems not to have become 
important enough to be a serious menace to legislative hon- 
esty until after the Civil War. The first attempts to curb 
the illegitimate forms of influencing legislators were in- 
variably ineffective and sometimes absurd. The Georgia 
constitution of 1877 naively enacted that ‘‘lobbying is 
declared to be a crime,’’ but neglected to stipulate exactly 
what act should constitute the offense. As the rewards of 
securing favorable legislation increased, the evils of cor- 
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rupt and unscrupulous legislative agents multiplied until 
popular demand forced many state legislatures to place 
stringent restrictions on their activities. The following 
provisions from the Wisconsin statutes are illustrative of 
the stricter laws of this nature. Part of these provisions 
were passed as early as 1858, but the more important ones 
were placed on the statute books in 1899 and 1905. 

Two sections (4482f and 4482j) have been omitted from 
the portion reprinted here. These sections provide penal- 
ties for the various illegal acts described in the remainder 
of the law. Inasmuch as the provisions of the statute were 
not passed at one time, penalties are not consistently pro- 
portioned to offenses, but vary from the disbarment of the 
offender from the privilege of acting as legislative agent 
for a period of three years to a fine of $5,000 or six months’ 
imprisonment. 


SOURCE—Wisconsin Statutes, 1923 (Madison, 1923), I, chap. 346, pp. 2238- 
2240. 


Section 4482. Any person who shall, directly or indirectly, 
give or agree or offer to give any money or property or valuable 
thing or any security therefor to any person, for the service of 
such person or of any other person in procuring the passage or 
defeat of any measure before the legislature or before either 
house or any committee thereof, upon the contingency or condi- 
tion of the passage or defeat of such measure, or who shall re- 
ceive, directly or indirectly, or agree to receive any such money, 
property, thing of value or security therefor for such service, 
upon any such contingency or condition, or who, having a pecuniary 
or other interest, or acting as the agent or attorney of any person 
in procuring or attempting to procure the passage or defeat of 
any measure before the legislature or before either house or any 
committee thereof, shall attempt in any manner to influence any 
member of such legislature for or against such measure, without 
first making known to such member the real and true interest 
he has in such measure, either personally or as such agent or 
attorney, shall be punished by imprisonment in the county jail 
not more than one year or by fine not exceeding two hundred 
dollars. 

Section 4482a. Every person, corporation or association which 
employs any person to act as counsel or agent to promote or op- 
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pose in any manner, the passage by the legislature of any legis- 
lation affecting the pecuniary interests of any individual, associa- 
tion or corporation as distinct from those of the whole people of 
the state, or to act in any manner as a legislative counsel or agent 
in connection with any such legislation, shall, within one week 
after the date of such employment, cause the name of the person 
so employed or agreed to be employed, to be entered upon a legis- 
lative docket as hereinafter provided. It shall also be the duty 
of the person so employed to enter or cause to be entered his name 
upon such docket. Upon the termination of such employment 
such fact may be entered opposite the name of any person so 
employed either by the employer or employe. 

Section 4482). The secretary of state shall prepare and keep 
two legislative dockets in conformity with the provisions of sec- 
tions 4482a to 4482g, inclusive, one of which shall be known as 
the docket of the legislative counsel before committees, and the 
other as the docket of legislative agents. ...In such dockets 
shall be entered the names and business address of the employer, 
the name, residence and occupation of the person employed, the 
date of the employment or agreement therefor, the length of time 
that the employment is to continue, if such time can be determined, 
and the special subject or subjects of legislation, if any, to which 
the employment relates. Such dockets shall be public records and 
open to the inspection of any citizen upon demand at any time dur- 
ing the regular business hours of the office of the secretary of state. 

Section 4482c. . . . No person shall be employed as a legisla- 
tive counsel or agent for a compensation dependent in any man- 
ner upon the passage or defeat of any proposed legislation or 
upon any other contingency connected with the action of the 
legislature, or of either branch thereof, or of any committee there- 
of. No person whose name is entered on the docket of the legis- 
lative counsel shall render any service as legislative counsel or 
agent otherwise than by appearing before a committee, . . . or 
by giving legal advice in the case of regular legal counsel of 
corporations or associations, unless his name is also entered on 
the docket of legislative agents. 

Section 4482d. Legislative counsel and agents required to 
have their names entered upon the legislative docket shall file 
with the secretary of state within ten days after the date of 
making such entry a written authorization to act as such, signed 
by the person or corporation employing them. 
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Srotion 4482e. Within thirty days after the final adjourn- 
ment of the legislature every person, corporation or association, 
whose name appears upon the legislative dockets of the session, 
shall file with the secretary of state a complete and detailed state- 
ment, sworn to before a notary public or justice of the peace by 
the person making the same, or in the case of a corporation by 
its president or treasurer, of all expenses paid or incurred by 
such person, corporation or association, in connection with the 
employment of legislative counsel or agents, or in connection with 
promoting or opposing in any manner, the passage by the legis- 
lature of any legislation coming within the terms of section 4482a. 
Corporations and individuals within the provisions of sections 
4482a to 44829, inclusive, shall render such accounts in such form 
as shall be prescribed by the secretary of state, and such reports 
shall be open to public inspection. .. . 

Section 44829. Sections 4482a to 4482f, inclusive, shall not 
apply to any municipality or other public corporation. 

Section 4482h. It shall be unlawful for any person employed 
for a pecuniary consideration, to act as legislative counsel or legis- 
lative agent, as defined by sections 4482a to 44829, inclusive, to 
attempt personally and directly to influence any member of the 
legislature to vote for or against any measure pending therein, 
otherwise than by appearing before the regular committees there- 
of, when in session, or by newspaper publications, or by public 
addresses, or by written or printed statements, arguments, or 
briefs, delivered to each member of the legislature; provided, that 
before delivering such statement, argument, or brief, twenty-five 
copies thereof shall be first deposited with the secretary of state. 
No officer, agent, appointee, or employe, in the service of the 
state of Wisconsin, or of the United States, shall attempt to in- 
fluence any member of the legislature to vote for or against any 
measure pending therein, affecting the pecuniary interests of 
such person, excepting in the manner authorized herein in the 
case of legislative counsel and legislative agents. 

Srction 44827. It shall be unlawful for any person employed 
for a pecuniary consideration, to act as legislative counsel or 
legislative agent, as defined by section 4482a to 4482g, inclusive, 
to go upon the floor of either house of the legislature, reserved 
for the members thereof, while in session, except upon the invi- 
tation of such house. 


SPECIAL SESSION OF A LEGISLATURE 263 


48. A Call for a Special Session of a Legislature 


Nearly all of the state constitutions make some provi- 
sion for ‘‘special,’’ ‘‘extra,’’ ‘‘extraordinary,’’ or ‘‘called’’ 
sessions of the legislature. These are usually convoked 
upon a call issued by the governor, who is presumed to be 
in the best position to know when such a session is needed. 
The power to call these special sessions is a very important 
one, and when a call is issued public attention is immedi- 
ately challenged. Some of the states have gone so far 
as to give the governor the additional power to deter- 
mine what matters may be considered at special sessions. 
Thus Colorado specifies that ‘‘at such special session no 
business shall be transacted other than that specially named 
in the proclamation.’’ If the governor is not favorably 
disposed toward certain measures, all he need do to pre- 
vent their consideration at the extra session is to omit 
mention of them in the call which he issues. 

The unusual conditions which arose as the result of the 
war led to a number of special sessions. The following 
proclamation by the governor of Colorado convened one 
of these, and illustrates the general form and character of 
these documents. 


SOURCE—Laws Passed at the Extraordinary Session of the Twenty-first 
General Assembly of the State of Colorado, 1917 (Denver, 1917), 1-2. 


PROCLAMATION 


CALL FOR EXTRA SESSION 


Whereas, It is provided in Section 9 of Article IV of the 
State Constitution that ‘‘The Governor may on extraordinary oc- 
casions convene the General Assembly by proclamation, stating 
therein the purpose for which it is to assemble’’; and 

Whereas, The United States is now at war with the Empire 
of Germany, and has called the entire National Guard of the 
State of Colorado to its aid, and requires the aid and assistance 
of this state in other ways, whereby in the opinion of the Governor 
an extraordinary occasion such as is contemplated by the Consti- 
tution has arisen ; 
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Now, Therefore, I, Julius C. Gunter, Governor of the State 
of Colorado, do by this proclamation convene the Twenty-first 
General Assembly of this state and hereby summon the members 
thereof to meet in special session at the Capitol, in the City of 
Denver, on Wednesday, the 18th day of July, 1917, at 12 o’clock 
noon, 

The purposes for which the General Assembly is convened are 
as follows: 


1st. To provide, either by the issuance of bonds or by taxes, 
or both, for paying the expenses which have been, or may be, in- 
curred for the raising, maintenance, equipment and preparation 
of the National Guard of the state for federal service; and to 
provide for paying all other expenses arising out of the matters 
and things hereinafter specifically referred to; and to make ap- 
propriations therefor. 

2nd. To provide a guard or force to maintain order in the 
state. 

3rd. To provide for the conservation and distribution of the 
food supply, and the increase of production. 

4th. To permit state banking institutions to enter the Federal 
Reserve System. 

5th. To provide funds for such other needs and uses of the 
state as have arisen or may arise out of the war. 

6th. To provide for the payment of warrants already issued 
on account of the National Guard of the state in the year 1916. 

7th. To provide for the support and maintenance of the 
State Soldiers’ and Sailors’ Home at Monte Vista. 

8th. To provide for the expenses of the special session hereby 
called. 

In Witness Whereof, I have hereunto set my hand and 
(Seal) caused the great seal of the state to be affixed hereto 
at Denver, Colorado, this 6th day of July, 1917. 


JULIUS C. GUNTER, 
Governor. 


Attest: 


JAMES R. NOLAND, 
Secretary of State. 
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49. The Illinois Administrative Code 


Before the enactment of the Civil Administrative Code, 
the organization of the executive departments in Illinois 
was similar to that which still prevails in a large number 
of the states. In addition to the seven elective executive 
officers, provided for by the constitution of 1870,! there 
were more than one hundred independent executive officers 
and boards. This situation was the result of a gradual 
statutory development. The economic and social condi- 
tions of the state had greatly changed since its constitution 
was adopted; and to meet these changes there was per- 
petual pressure on the legislature to create new offices. 

The newer offices and boards were often established with 
little regard to those which already existed. They were 
nearly always independent of each other, and were only 
nominally under the supervision of the governor. Inevita- 
bly, such an irresponsible form of executive resulted in 
overlapping, extravagance, and inefficiency. By 1908 the 
situation became well-nigh intolerable, and thereafter the 
demand for reform steadily grew. 

In 1913 the General Assembly created an ‘‘ Efficiency 
and Eeonomy Committee’’ which made an exhaustive in- 
vestigation of the situation and, two years later, submitted 
an exceedingly valuable report of its findings. The 1915 
session of the legislature failed to act upon the Commit- 
tee’s recommendation that the executive boards be consoli- 
dated into ten departments, but in the following year Gov- 
ernor Lowden made his campaign for nomination and elec- 
tion on the issue of administrative reorganization. The 
outcome was that the report of the Committee became the 
basis of the Civil Administrative Code enacted March 7, 
1917. Three years later the Illinois Legislative Reference 
Bureau declared that this act ‘‘is probably the most impor- 
tant and effective measure relating to governmental reor- 


4 Governor, lieutenant governor, secretary of state, auditor of public ac- 
counts, treasurer, superintendent of public instruction, and attorney general. 
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ganization that has been enacted in any state.’’1 The fol- 
lowing extracts illustrate the general principles upon which 
the act was drawn. 


SOURCES—H. B. Hurd, Revised Statutes of the State of Illinois, 1923 
(Chicago, 1923), chap. 127, pp. 1997-2012; J. C. Cahill, Revised Statutes 
of the State of Illinois, 1923 (Chicago, 1923), chap 24a, pp. 770-793; 
Civil Administrative Code of the State of Illinois, with Amendments 
(Springfield, 1923), 5-38; Laws of the State of Illinois enacted at the 
Fiftieth General Assembly, 1917 (Springfield, 1917), 4-36. 


An Act in relation to the civil administration of the State govern- 
ment, and to repeal certain Acts therein named. 


GENERAL PROVISIONS. 


Section 1. Be it enacted by the People of the State of Illinois, 
represented in the General Assembly: This Act shall be known 
as ‘‘The Civil Administrative Code of Illinois.’’ 

§ 2. The word ‘‘department,’’ as used in this Act shall, unless 
the context otherwise clearly indicates, mean the several depart- 
ments of the State government as designated in section 3 of this 
Act, and none other. 

§ 3. Departments of the State government are created as 
follows: 

The department of finance; 

The department of agriculture; 

The department of labor; 

The department of mines and minerals; 

The department of public works and buildings; 

The department of public welfare; 

The department of public health; 

The department of trade and commerce; 

The department of registration and education. 

§4. Each department shall have an officer at its head who 
shall be known as a director, and who shall, subject to the pro- 
visions of this Act, execute the powers and discharge the duties 
vested by law in his respective department. 

The following offices are hereby created: 

Director of finance, for the department of finance; 

Director of agriculture, for the department of agriculture; 

Director of labor, for the department of labor; 


*Constitutional Convention Bulletins (Springfield, 1921), No. 9, ‘‘The 
Executive Department,’’ p. 626. 
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Director of mines and minerals, for the department of mines 
and minerals; 

Director of public works and buildings, for the department of 
public works and buildings; 

Director of public welfare, for the department of public wel- 
fare ; 

Director of public health, for the department of public health; 

Director of trade and commerce, for the department of trade 
and commerce ; 

Director of registration and education, for the department of 
registration and education. 

§5. In addition to the directors of departments, the following 
executive and administrative officers, boards and commissions, 
which said officers, boards and commissions in the respective de- 
partments, shall hold offices hereby created and designated as 
follows: 

IN THE DEPARTMENT OF FINANCE. 


Assistant director of finance; 

Administrative auditor; 

Superintendent of budget; 

Superintendent of department reports; 

Statistician ; 

The tax commission, which shall consist of five officers desig- 
nated as tax commissioners. 


IN THE DEPARTMENT OF AGRICULTURE. 


Assistant director of agriculture; 

General manager of State fair; 

Superintendent of foods and dairies ; 

Superintendent of animal industry ; 

Superintendent of plant industry; 

Chief veterinarian ; 

Chief game and fish warden; 

The food standard commission, which shall consist of the super- 
intendent of foods and dairies and two officers designated as food 
standard officers. 


IN THE DEPARTMENT OF LABOR, 


Assistant director of labor ; 
Chief factory inspector ; 
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Superintendent of free employment offices ; 

Chief inspector of private employment agencies ; 

The industrial commission, which shall consist of five officers 
designated as industrial officers. 


IN THE DEPARTMENT OF MINES AND MINERALS. 


Assistant director mines and minerals; 

The mining board, which shall consist of four officers designated 
as mine officers and the director of the department of mines and 
minerals ; 

The miners’ examining board, which shall consist of four offi- 
cers, designated miners’ examining officers. 


IN THE DEPARTMENT OF PUBLIC WORKS AND BUILDINGS. 


Assistant director of public works and buildings; 
Superintendent of highways; 

Supervising architect ; 

Supervising engineer ; 

Superintendent of waterways; 

Superintendent of printing; 

Superintendent of purchases and supplies; 
Superintendent of parks. 


IN THE DEPARTMENT OF PUBLIC WELFARE. 


Assistant director of public welfare; 
Alienist ; 

Criminologist ; 

Fiscal supervisor ; 

Superintendent of charities; 
Superintendent of prisons; 
Superintendent of pardons and paroles. 


IN THE DEPARTMENT OF PUBLIC HEALTH, 


Assistant director of public health; 
Superintendent of lodging house inspection. 


IN THE DEPARTMENT OF TRADE AND COMMERCE. 


Assistant director of trade and commerce; 
Superintendent of insurance; 
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Fire marshal; 

Superintendent of standards; 

Chief grain inspector ; 

The Illinois Commerce Commission, which shall consist of 
seven officers, designated commerce commissioners ; 

Secretary of the Illinois Commerce Commission. 


IN THE DEPARTMENT OF REGISTRATION AND EDUCATION. 


Assistant director of registration and education; 

Superintendent of registration; 

The normal school board, which shall consist of nine officers, 
together with the director of the department and the Superinten- 
dent of Public Instruction. The above named officers, and each 
of them, shall, except as otherwise provided in this Act, be under 
the direction, supervision and control of the director of their 
respective departments, and shall perform such duties as such 
director shall prescribe. 

§6. Advisory and non-executive boards, in the respective de- 
partments, are created as follows: 


IN THE DEPARTMENT OF AGRICULTURE. 


A Board of Agricultural Advisors, composed of fifteen persons, 
and a Board of State Fair Advisors, consisting of nine persons, 
not more than three of whom shall be appointed from any one 
county. 


IN THE DEPARTMENT OF LABOR. 


A Board of Illinois Free Employment Office Advisors, com- 
posed of five persons; 

A Board of local Illinois Free Employment Office Advisors, 
for each free employment office, composed of five persons on each 
local board. 


IN THE DEPARTMENT OF PUBLIC WORKS. 


A Board of Art Advisors, composed of eight persons ; 

A Board of Water Resource Advisors, composed of five persons ; 
A Board of Highway Advisors, composed of five persons ; 

A Board of Parks and Buildings Advisors, composed of five 


persons. 
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IN THE DEPARTMENT OF PUBLIC WELFARE. 


A Board of Public Welfare Commissioners, composed of five 
persons. 


IN THE DEPARTMENT OF PUBLIC HEALTH. 


A Board of Public Health Advisors, composed of five persons. 


IN THE DEPARTMENT OF REGISTRATION AND EDUCATION. 


A Board of Natural Resources and Conservation Advisors, 
composed of eight persons; 

A Board of State Museum Advisors, composed of five persons. 

The Immigrants Commission, composed of five members, one 
of whom shall be the Director of the Department of Registration 
and Education. The members of each of the above named boards 
shall be officers. 

§7. One food standard officer shall be a representative of the 
Illinois food manufacturing industries and the other shall be an 
expert food chemist of known reputation. 

The fifteen agricultural advisors shall be persons engaged in 
agricultural industries, not excluding representatives of the agri- 
cultural press and of the State Agricultural Experiment Station. 

Of the five industrial officers, two shall be representative 
citizens of the employing class operating under the Workmen’s 
Compensation Act, two shall be representative citizens chosen 
from among the employees operating under such Act, and the 
other shall be a representative citizen not identified with either 
the employing or employee classes. 

Of the five Illinois Free Employment Office Advisors, two 
shall be representative employers, two representatives of organized 
labor, and one representative citizen who is neither an employer 
nor an employee. 

The five local Illinois Free Employment Office Advisors shall 
have the same qualifications as the Illinois free employment office 
advisors. 

The Director of Mines and Minerals shall be a person thorough- 
ly conversant with the theory and practice of coal mining but who 
is not identified with either coal operators or coal miners. Of 
the four mine officers, two shall be coal operators and two shall 
be practical coal miners. 

Each of the three miners’ examining officers shall have at 
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least five years’ practical and continuous experience as a coal 
miner and have been actually engaged as a coal miner in this: 
State continuously for twelve months next preceding his appoint- 
ment, and no one of whom shall hold any lucrative public office, 
Federal, State, or municipal. 

Of the eight art commissioners, two shall be painters, two 
sculptors, two architects, and two neither painters, sculptors nor 
architects... 

The Director of Public Health shall be a person licensed to 
practice medicine and surgery in this State and shall have had 
at least five years’ practical experience in the practice of medicine 
and surgery in this State and at least six years’ practical ex- 
perience in public health work. 

The Assistant Director of Public Health shall be a person 
licensed to practice medicine and surgery in this State and shall 
have had at least five years’ practical experience in the practice 
of medicine and surgery in this State and at least three years’ 
practical experience in public health work. 

No public utility commissioner or employee of the public utility 
commission shall be in the employ of or hold any official relation 
to any corporation or person subject in whole or in part to regula- 
tion by the commission nor shall he hold stocks or bonds in any 
such corporation or be in any other manner pecuniarily interested 
therein, directly or indirectly, and if any public utility commis- 
sioner or employee shall voluntarily become so interested, his 
office or employment shall ipso facto become vacant, and if any 
publie utility commissioner or employee becomes so interested 
otherwise than voluntarily he shall, within a reasonable time, 
divest himself of such interest. 

The Chief Grain Inspector shall be a person who is not inter- 
ested, either directly or indirectly, in any warehouse in this State, 
and who is not a member of the board of trade. 

Neither the Director, Assistant Director, Superintendent of 
Registration, nor any other executive and administrative officer 
in the Department of Registration and Education shall be affiliated 
with any college or school of medicine, pharmacy, dentistry, nurs- 
ing, optometry, embalming, barbering, veterinary medicine and 
surgery, architecture, or structural engineering, either as teacher, 
officer or stockholder, nor shall he hold a license or certificate to 
exercise or practice any of the professions, trades or occupations 
regulated. 
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No more than two members of the normal school board shall 
be residents of any one congressional district. 

The board of Natural Resources and Conservation shall be com- 
posed of the Director of Registration and Education, who shall be 
ex-officio chairman thereof, the president of the University of I- 
linois or his representative, and one expert each in biology, geology, 
engineering, chemistry and forestry, qualified by ten years’ ex- 
perience in practicing or teaching their several professions and 
one physician. 

The Board of State Museum Advisors shall be composed of 
one expert in botany, ethnology, zoology, manufacture and museum 
administration. 

§ 8. Each advisory and non-executive board, except as other- 
wise expressly provided in this Act, shall with respect to its field 
of work, or that of the department with which it is associated, 
have the following powers and duties; 

1. To consider and study the entire field; to advise the 
executive officers of the department upon their request; to recom- 
mend, on its own initiative, policies and practices, which recom- 
mendations the executive officers of the department shall duly 
consider, and to give advice or make recommendation to the Gov- 
ernor and the General Assembly when so requested, or on its own 
initiative ; 

2. To investigate the conduct of the work of the department 
with which it may be associated, and for this purpose to have ac- 
cess, at any time, to all books, papers, documents, and records 
pertaining or belonging thereto, and to require written or oral 
information from any officer or employee thereof; 

3. To adopt rules, not inconsistent with law, for its internal 
control and management, a copy of which rules shall be filed with 
the director of the department with which such board is associated ; 

4. To hold meetings at such times and places as may be pre- 
scribed by the rules, not less frequently, however, than quarterly ; 

5. To act by a sub-committee, or by a majority of the board, 
if the rules so prescribe; 

6. To keep minutes of the transactions of each session, regular 
or special, which shall be public records and filed with the director 
of the department ; 

7. To give notice to the Governor and to the director of the 
department with which it is associated of the time and place of 
every meeting, regular or special, and to permit the Governor and 
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the director of the department to be present and to be heard 
upon any matter coming before such board... . 

§10. No member of an advisory and non-executive board 
shall receive any compensation. ; 

§11. Hach executive and administrative officer, except the 
two food standard officers, the members of the mining board, 
and the members of the normal school board shall devote his en- 
tire time to the duties of his office and shall hold no other office 
or position of profit. 

§ 12. Each officer whose office is created by this Act shall be 
appointed by the Governor, by and with the advice and consent 
of the Senate. In any case of vacancy in such offices during the 
recess of the Senate, the Governor shall make a temporary appoint- 
ment until the next meeting of the Senate, when he shall nominate 
some person to fill such office; and any person so nominated, who 
is confirmed by the Senate, shall hold his office during the re- 
mainder of the term and until his successor shall be appointed 
and qualified. If the Senate is not in session at the time this Act 
takes effect, the Governor shall make a temporary appointment as 
in ease of a vacancy. 

§ 13. Each officer whose office is created by this Act, except 
as otherwise specifically provided for in this Act, shall 
hold office for a term of four years from the second Monday in 
January next after the election of a Governor, and until his 
successor is appointed and qualified... . 

§15. Each executive and administrative officer whose office 
is created by this Act shall, before entering upon the discharge 
of the duties of his office, give bond, with security to be approved 
by the Governor, in such penal sum as shall be fixed by the Gover- 
nor, not less in any case than ten thousand dollars, conditioned 
for the faithful performance of his duties, which bond shall be 
filed in the office of the Secretary of State. 

§16. The director of each department is empowered to pre- 
seribe regulations, not inconsistent with law, for the government 
of his department, the conduct of its employees and clerks, the 
distribution and performance of its business and the custody, 
use and preservation of the records, papers, books, documents, 
and property pertaining thereto. 

§17. Each department shall maintain a central office in the 
Capitol building at Springfield, in rooms provided by the Sec- 
retary of State. The director of each department may, in his 
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diseretion and with the approval of the Governor, establish and 
maintain, at places other than the seat of government, branch 
offices for the conduct of any one or more functions of his de- 
partment. 

§18. Each department shall be open for the transaction of 
public business at least from eight-thirty o’clock in the morning 
until five o’clock in the evening of each day except Sundays and 
days declared by the negotiable instrument Act to be holidays. 

§19. Each department shall adopt and keep an official seal. 

§ 20. Each department is empowered to employ subject to 
civil service laws in force at the time the employment is made, 
necessary employees, and, if the rate of compensation is not other- 
wise fixed by law, to fix their compensation. 

§ 21. All employees in the several departments shall render 
not less than seven and one-half hours of labor each day, Saturday 
afternoon, Sundays and days declared by the negotiable instrument 
Act to be holidays excepted in cases in which, in the judgment 
of the director, the public service will not thereby be impaired. 

§ 22. Each employee in the several departments shall be en- 
titled during each calendar year to fourteen days’ leave of absence 
with full pay. In special and meritorious cases where to limit 
the annual leave to fourteen days in any one calendar year would 
work peculiar hardship, it may, in the discretion of the director 
of the department, be extended. 

§ 23. No employee in the several departments, employed at a 
fixed compensation, shall be paid for any extra services, unless 
expressly authorized by law. 

§ 24. Nothing in this Act shall be construed to amend, modify, 
or repeal the State civil service law. . . . This section shall not 
be construed to require the retention of more employees than are 
necessary to the proper performance of the functions of the de- 
partments. 

§ 25. Each director of a department shall annually on or be- 
fore the first day of December, and at such other times as the 
Governor may require, report in writing to the Governor con- 
cerning the condition, management and financial transactions of 
their respective departments. In addition to such reports, each 
director of a department shall make the semi-annual and biennial 
reports provided by the Constitution. The department shall make 
annual and biennial reports at the time prescribed in this section, 
and at no other time. 
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§ 26. The directors of departments shall devise a practical 
and working basis for co-operation and co-ordination of work, elim- 
inating duplication and overlapping of functions. They shall, so 
far as practicable, co-operate with each other in the employment of 
services and the use of quarters and equipment. The director of 
any department may empower or require an employee of another 
department, subject to the consent of the superior officer of the 
employee, to perform any duty which he might require of his own 
subordinates. .. . 

§ 28. In the construction of buildings for the various depart- 
ments, or in doing other construction work in or about buildings 
and grounds, exceeding the estimated value of one thousand dol- 
lars, contracts therefor shall be let to the lowest responsible bid- 
der. Supplies for the several departments, except in cases of 
emergency and in the case of perishable goods, shall be purchased 
in large quantities and contracts therefor shall be let to the lowest 
responsible bidder. Advertisements for bids for doing such con- 
struction work, or furnishing such supplies, shall be published 
for at least three days, the first and last of which publications 
shall be at least ten days apart, in one or more newspapers of 
general circulation published in each of the seven largest cities 
of the State determined by the then last preceding Federal cen- 
sus, and, also, in one secular English newspaper selected by the 
Department of Public Works and Buildings by competitive bid- 
ding in the same manner as it is herein provided other contracts 
may be let and designated as an ‘‘official newspaper,’’ which 
newspaper so selected shall continue to be the official newspaper 
for a period of one year from the time of its selection. The pro- 
posals shall be publicly opened on the day and hour and at the 
place mentioned in the advertisement and any and all bids may 
be rejected and when rejected a re-advertisement shall be made 
in the manner above provided... . 

§ 31. Whenever in this Act power is vested in a department 
to inspect, examine, secure data or information, or to procure 
assistance from another department, a duty is hereby imposed 
upon the department upon which demand is made, to make such 
power effective. 

§ 32. Whenever rights, powers and duties, which have here- 
tofore been vested in or exercised by any officer, board, commis- 
sion, institution or department, or any deputy, inspector or sub- 
ordinate officer thereof, are, by this Act, transferred, either in 
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whole or in part, to or vested in any department created by this 
Act, such rights, powers and duties shall be vested in, and shall 
be exercised by, the department to which the same are hereby 
transferred, and not otherwise, and every act done in the exercise 
of such rights, powers and duties shall have the same legal effect 
as if done by the former officer, board, commission, institution 
or department, or any deputy inspector or subordinate officer 
thereof. Every person and corporation shall be subject to the 
same obligations and duties and shall have the same rights arising 
from the exercise of such rights, powers and duties as if such 
rights, powers and duties were exercised by the officer, board, 
commission, department or institution, or deputy, inspector or 
subordinate thereof, designated in the respective laws which are 
to be administered by departments created by this Act. Every 
person and corporation shall be subject to the same penalty or 
penalties, civil or criminal, for failure to perform any such obli- 
gation or duty, or for doing a prohibited act, as if such obligation 
or duty arose from, or such act were prohibited in, the exercise of 
such right, power or duty by the officer, board, commission, or 
institution, or deputy, inspector or subordinate thereof, designated 
in the respective laws which are to be administered by depart- 
ments created by this Act. Every officer and employee shall, for 
any offense, be subject to the same penalty or penalties, civil or 
eriminal, as are prescribed by existing law for the same offense 
by any officer or employee whose powers or duties devolved upon 
him under this Act. All books, records, papers, documents, pro- 
perty, real and personal, unexpended appropriations, and pend- 
ing business in any way pertaining to the rights, powers and 
duties so transferred to or vested in a department created by this 
Act, shall be delivered and transferred to the department suc- 
ceeding to such rights, powers and duties. 

§ 33. Wherever reports or notices are now required to be 
made or given, or papers or documents furnished or served by 
any person to or upon any officer, board, commission, or institu- 
tion, or deputy, inspector or subordinate thereof, abolished by this 
Act, the same shall be made, given, furnished, or served in the 
same manner to or upon the department upon which are devolved 
by this Act the rights, powers and duties now exercised or dis- 
charged by such officer, board, commission, or institution, or 
deputy, inspector or subordinate thereof; and every penalty for 
failure so to do shall continue in effect. 
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§ 34. This Act shall not affect any act done, ratified or con- 
firmed, or any right accrued or established, or any action or pro- 
ceeding had or commenced in a civil or criminal cause before 
this Act takes effect; but such actions or proceedings may be 
prosecuted and continued by the department having jurisdiction, 
under this Act, of the subject matter to which such litigation or 
proceeding pertains. ... 


THE DEPARTMENT OF FINANCE. 


§ 36. The department of finance shall have power: 

1. To prescribe and require the installation of a uniform 
system of bookkeeping, accounting and reporting for the several 
departments ; 

2. To prescribe forms for accounts and financial reports and 
statements for the several departments; 

3. To supervise and examine the accounts and expenditures 
of the several departments; 

4, To examine, at any and all times, into the accuracy and 
legality of the accounts, receipts and expenditures of the public 
moneys and the disposition and use of the public property by the 
several departments; 

5. To keep such summary and controlling accounts as may 
be necessary to determine the accuracy of the detail accounts and 
reports from the several departments, and to prescribe the manner 
and method of certifying that funds are available and adequate 
to meet all contracts and obligations ; 

6. To prescribe uniform rules governing specifications for 
purchases of supplies, the advertisement for proposals, the opening 
of bids and the making of awards, to keep a catalogue of prices 
current and to analyze and tabulate prices paid and quantities 
purchased ; 

7. To examine, at any and all times, the accounts of every 
private corporation, institution, association or board receiving 
appropriations from the General Assembly ; 

8. To report to the Attorney General for such action, civil 
or criminal, as the Attorney General may deem necessary, all 
facts showing illegal expenditures of the public money or mis- 
appropriation of the public property; 

9. To examine and approve, or disapprove, vouchers, bills and 
claims of the several departments, and such as are by law made 
subject to the approval of the Governor and referred to it by 
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the Governor, and no voucher, bill or claim of any department 
shall be allowed without its approval and certificate ; 

10. To prescribe the form of receipt, voucher, bill or claim 
to be filed by the several departments with it; 

11. In settling the accounts of the several departments, to 
inquire into and make an inspection of articles and materials 
furnished or work and labor performed, for the purpose of ascer- 
taining that the prices, quality and amount of such articles or 
labor are fair, just and reasonable, and that all the requirements, 
express and implied, pertaining thereto have been complied with, 
and to reject and disallow any excess; 

12. To prepare and report to the Governor, when requested, 
estimates of the income and revenues of the State; 

13. To prepare and submit to the Governor biennially, not 
later than the first day of January preceding the convening of 
the General Assembly, a State budget; 

14. To publish, from time to time, for the information of the 
several departments and of the general public, bulletins of the 
work of the government ; 

15. To investigate duplication of work of departments and 
the efficiency of the organization and administration of depart- 
ments, and to formulate plans for the better co-ordination of de- 
partments. 

§ 37. In the preparation of a State budget, the director of 
finance shall not later than the fifteenth day of September in 
the year preceding the convening of the General Assembly, dis- 
tribute to all departments and to all officers and institutions of 
the State government (including the elective officers in the executive 
department and including the University of Illinois and the judi- 
cial department) the proper blanks necessary to the preparation 
of budget estimates, which blanks shall be in such form as shall 
be prescribed by the director of finance, to procure, among other 
things, information as to the revenues and expenditures for the 
two preceding fiscal years, the appropriations made by the pre- 
vious General Assembly, the expenditures therefrom, encum- 
brances thereon, and the amounts unencumbered and unexpended, 
an estimate of the revenues and expenditures of the current fiscal 
year, and an estimate of the revenues and amounts needed for 
the respective departments and offices for the two years next 
succeeding beginning at the expiration of the first fiscal quarter 
after the adjournment of the General Assembly. Each depart- 
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ment, office and institution (including the elective officers in the 
executive and judicial departments and including the University 
of Illinois) shall, not later than the first day of November, file 
in the office of the director of finance its estimates of receipts 
and expenditures for the succeeding biennium. Such estimates 
shall be accompanied by a statement in writing giving facts and 
explanation of reasons for each item of expenditure requested. 
The director of finance may, in his discretion, make further in- 
quiries and investigations as to any item dersired [desired]. He 
may approve, disapprove or alter the estimates. He shall, on 
or before the first day of January preceding the convening of the 
General Assembly, submit to the Governor in writing his estimates 
of revenues and appropriations for the next succeeding biennium. 

§ 38. The Governor shall as soon as possible and not later 
than four weeks after the organization of the General Assembly 
submit a State budget, embracing therein the amounts recom- 
mended by him to be appropriated to the respective departments, 
offices, and institutions, and for all other public purposes, the 
estimated revenues from taxation, the estimated revenues from 
sources other than taxation, and an estimate of the amount re- 
quired to be raised by taxation. Together with such budget, the 
Governor shall transmit the estimates of receipts and expenditures, 
as received by the director of finance, of the elective officers in 
the executive and judicial departments and of the University of 
Illinois. 

§ 39. Each department shall, before an appropriation to such 
department becomes available for expenditure, prepare and submit 
to the department of finance an estimate of the amount required 
for each activity to be carried on, and accounts shall be kept and 
reports rendered showing the expenditures for each such pur- 
pose. ... 


THE DEPARTMENT OF PUBLIC HEALTH. 


§ 55. The department of public health shall have power: 

1. To exercise the rights, powers and duties vested by law 
in the State Board of Health, its secretary and executive officer, 
other officers and employees, except the rights, powers and duties 
vested by law in the State Board of Health under the Act to 
regulate the practice of medicine and the Act to regulate the 
practice of embalming ; 
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2. To have the general supervision of the interests of the 
health and lives of the people of the State; 

3. To act in advisory capacity relative to public water sup- 
plies, water purification works, sewerage system, and sewage treat- 
ment works, and to exercise supervision over nuisances growing 
out of the operation of such water and sewage works, and to make, 
promulgate and enforce rules and regulations relating to such 
nuisances ; 

4. To make such sanitary investigations as it may, from time 
to time, deem necessary for the preservation and improvement of 
public health ; 

5. To make examinations into nuisances and questions affect- 
ing the security of life and health in any locality in the State; 

6. To maintain chemical, bacteriological and biological labora- 
tories, to make examinations of milk, water, sewage, wastes, and 
other substances, and to make such diagnosis of diseases as may 
be deemed necessary for the protection of the people of the State; 

7. To purchase and distribute free of charge to citizens of 
the State diphtheria antitoxin, typhoid vaccine, smallpox vaccine 
and other sera, vaccines and prophylacties such as are of recog- 
nized efficiency in the prevention and treatment of communicable 
diseases ; 

8. To obtain, collect and preserve such information relative 
to mortality, morbidity, disease and health as may be useful in 
the discharge of its duties or may contribute to the promotion 
of health or to the security of life in this State; 

9. To make investigations and inquiries with respect to the 
causes of disease, especially epidemics, and to investigate the causes 
of mortality and the effect of localities, and other conditions upon 
the public health, and to make such other sanitary investigations 
as it may deem necessary for the preservation and improvement 
of the public health; 

10. To keep informed of the work of local health officers and 
agencies throughout the State; 

11. To promote the information of the general public in all 
matters pertaining to public health; 

12. To supervise, aid, direct and assist local health authorities 
or agencies in the administration of the health laws; 

13. To enlist the co-operation of organizations of physicians 
and other agencies for the promotion of the public health in the im- 
provement of health and sanitary conditions throughout the State; 
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14. To make sanitary, sewage, health and other inspections 
and examinations for the charitable, penal and reformatory insti- 
tutions and the normal schools; 

15. To inspect, from time to time, all hospitals, sanitaria, and 
other institutions conducted by county, city, village or township 
authorities, and to report as to the sanitary conditions and needs 
of such hospitals, sanitaria and institutions to the official authority 
having jurisdiction over them; 

16. To print, publish and distribute documents, reports, bul- 
letins, certificates and other matter relating to the prevention of 
diseases and the health and sanitary condition of the State... . 


THE DEPARTMENT OF REGISTRATION AND EDUCATION. 


§ 58. The department of registration and education shall have 
power: ... 

19. To investigate the entomology of the State; 

20. To investigate all insects dangerous or injurious to agri- 
cultural or horticultural plants and crops, live stock, to nursery 
trees and plants, to the products of the truck farm and vegetable 
garden, to shade trees and other ornamental vegetation of cities 
and villages, to the products of the mills and the contents of 
warehouses, and all insects injurious or dangerous to the public 
health ; 

21. To conduct experiments with methods for the prevention, 
arrest, abatement and control of insects injurious to persons or 
property ; 

22. To instruct the people, by lecture, demonstration or bulle- 
tin, in the best methods of preserving and protecting their property 
and health against injuries by insects; 

23. To publish, from time to time, articles on the injurious 
and beneficial insects of the State; 

24. To study the geological formation of the State with refer- 
ence to its resources of coal, ores, clays, building stones, cement, 
materials suitable for use in the construction of roads, gas, mineral 
and artesian water and other products; 

25. To publish, from time to time, topographical, geological 
and other maps to illustrate the resources of the State; 

26. To publish, from time to time, bulletins giving a general 
and detailed description of the geological and mineral resources 
of the State: 

27. To codperate with the United States geological survey in 
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the preparation and completion of a contour topographical survey 
and map; 
28. To collect facts and data concerning the water resources 


of the State; 

29, To determine standards of purity of drinking water for 
the various sections of the State; 

30. To publish, from time to time, the results of its investiga- 
tions of the waters of the State... . 


50. The Maryland Budget 


Maryland was the first state to adopt an executive bud- 
get system by constitutional amendment. On November 7, 
1916, the voters approved by more than two to one, an 
amendment providing that the governor should submit to 
the legislature a complete budget each biennium. This 
document was to contain a full statement of the estimated 
revenues and proposed expenditures for each of the ensu- 
ing years. The following tables, taken from the budget 
presented by the governor in 1924, illustrate how this 
mandate is carried out. The first tables indicate the form 
-in which the general summary of the estimated financial 
condition of the state is presented. This is followed by 
detailed tables showing what appropriations have been 
asked for by the departments concerned and those which 
the governor recommends for adoption. 

Under the provision of the constitution, the General 
Assembly is at complete liberty to revise any appropria- 
tions for the legislative department, either by increasing 
or decreasing them. The requests for money for the judi- 
ciary may be only increased, however; and the recommen- 
dations of the governor for the executive branch may be 
only decreased. This provision gives the governor so 
much power in the initiation of proposals for expenditure 
that it was thought unnecessary to give him a veto over 
the bill as finally passed. Consequently, the act becomes 
law without the signature of the governor. 


SOURCE—Maryland State Budget for the Fiscal Years endi 192. 
1927 (Baltimore, 1924), 23-25, 168-170. ae 
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GENERAL SUMMARY OF FINANCIAL REQUIREMENTS FOR THE FISCAL YEAR 
ENDING SEPTEMBER 30, 1925 


1, ESTIMATED REVENUES FoR 1925, INCLUDING FISCAL BALANCE SEPTEMBER 
30, 1924 


Sources of Revenue 


Sources of Revenue General Special Totals 
Funds Funds 
Tp oe ee aes $2,348,500.00| $5,023,461.00] $7,371,961.00 
ee WegISO Se ei ky as eg 1,860,000.00] 4,545,577.00| 6,405,577.00 
Pe EPANCHISG) LAX)... '.v-.cepere lone 175,000.00 75,000.00 250,000.00 
queen ees) Pines. e6C..% ..i2 sea SAS OOO 00 to wiscccs steteclciens 343,000.00 
Ole Taitorest ieteu tiie sie.'s4 wha. 225,000.00 4,500.00] 229,500.00 
See LAE MAStILU EONS. 6.705% slob a hieetele aise. 433,054.00 433,054.00 
‘© Miscellaneous Sources...... 1,682,555.00| 207,003.00] 1,889,558.00 
‘¢ Balance estimated as of Sep- 
tember 30, 1924......... 1,223,000.00] 1,050,000.00} 2,273,000.00 


$7,857,055.00 |$11,338,595.00| $19,195,650.00 


2. ESTIMATED EXPENDITURES 


General Special 


Purpose of Expenditure Whde Pande Totals 
1.—Governmental Appropriations: 
Executive Departments..... $1,506,276.00| $3,965,784.00] $5,472,060.00 
Public Schools............. 1,418,539.00) 2,313,461.00} 3,732,000.00 
Pa iicn Debinnersa stash: passes [a ascns aclee ees 2,775,000.00] 2,775,000.00 
Transferred to Sinking 
BUDS rete late evortie® ore oes s shel 250,000.00 750,000.00]  1,000,000.00 
Judicial Department....... 283 9Sa 00| Perce cere ces 283,984.00 
2.—General Appropriations: 
State Institutions.......... 2,640,155.00 368,054.00} 3,008,209.00 
State-Aided Institutions... . OSE O50 00) 1 siete ca cokers 954,950.00 
Miscellaneous Appropriations 85,654.65 961,802.00} 1,047,456.65 
$7,139,558.65/$11,134,101.00| $18 273,659.65 
Less Reversions........ 100,000.00 


$18,173,659.65 


Estimated Balance in Treasury September 30, 1925............ $1,021,990.35 
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GEnrraL SUMMARY OF FINANCIAL REQUIREMENTS FOR THE FIscAL YEAR 
Enping SEPTEMBER 30, 1926 


1. ESTIMATED REVENUES FOR 1926, INCLUDING FISCAL BALANCE SEPTEMBER 
30, 1925 


el 
OOOO lOOlllllleeeeQQQQnnnnS0S=0=0000S0S$800 =, 


Sources of Revenue 


Sources of Revenue Gate Been Totals 
Funds Funds 
I MEP Sh GaaubeoucoawaLtine $2,348,500.00| $5,295,000.00| $7,643,500.00 
BO ADEE «6 adh Unsmad Oi Ox 1,865,000.00] 5,000,084.00| 6,865,084.00 
cee Wiranchiseu Cae «are ctoleerehe 175,000.00 75,000.00 250,000.00 
Seu Hees. Himes, el@s .. «.tocjaaicleke BAD OOOO cctelantee cies 343,000.00 
HE LONGEST, CG oi5 Gog Colon ULAROG 225,000.00 4,500.00 229,500.00 
SS LALO Uns tibUbiONS yin -el-sver tweet seneloiatel= 438,054.00 438,054.00 
‘¢ Miscellaneous Sources...... 1,685,680.00 207,003.00] 1,892,683.00 
«¢ Balance estimated as of Sep- 
tember 30, 1925......... L021; 990.30. mentee sateen: 1,021,990.35 


$7,664,170.35 |$11,019,641.00| $18,683,811.35 


2. ESTIMATED EXPENDITURES 


General Special 


Purpose of Expenditure Pande Hunde Totals 

1.—Governmental Appropriations: 

Executive Departments..... $1,503,276.00| $4,325,874.00] $5,829,150.00 

Public SChools, a0 eek 1,339,500.00| 2,432,500.00| 3,772,000.00 

Public Deb tiarasiacros setae atda| oN werent 2,934,750.00] 2,934,750.00 

Judicial Department....... 284,384.00) eile cere cate 284,384.00 
2.—General Appropriations: 

State Institutions.......... 2,560,819.00 438,054.00] 2,998,873.00 

State-Aided Institutions.... 9515550:00) ||) annie 951,550.00 


Miscellaneous Appropriations 38,350.00] 1,056,219.00) 1,094,569.00 


$6,677,879.00 |$11,187,397.00] $17,865,276.00 
Less Reversions........ 100,000.00 


$17,765,276.00 


a 


Estimated Balance in Treasury September 30, 1926.......... «++ $918,535.35 
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GENERAL SUMMARY OF FINANCIAL, REQUIREMENTS FOR THE FISCAL YEAR 
ENDING SEPTEMBER 30, 1927 


1, ESTIMATED REVENUES FoR 1927, INCLUDING FISCAL BALANCE SEPTEMBER 
30, 1927 


Sources of Revenue 


Sources of Revenue : Totals 
General Special 
Funds Funds 
On ee ee $2,348,500.00] $5,566,538.00] $7,915,038.00 
Me PI GONSOS's eieyed sysie-e civ renc aha 1,890,000.00} 5,500,043.00] 7,390,043.00 
CCeRranchise Laxess «5:3: sio0 sos 175,000.00 75,000.00 250,000.00 
vow Rees RUNES, EbCi<.i... 10's one's S43 000200) etrsccts ste ayes 343,000.00 
Sem MNEORSSt CUE sas. elas eisuw tale os 225,000.00 4,500.00 229,500.00 
SERS LALO ME AStIGUOLONS <p). tars loc. .|s ni akeres wieseissele:s 438,054.00 438,054.00 
‘¢ Miscellaneous Sources...... 1,710,180.00 207,003.00] 1,917,183.00 
«¢ Balance estimated as of Sep- 
femberrsOy 2926. cease a DUB E3585 a eake sae 6 918,535.35 


$7,610,215.35 |$11,791,138.00| $19,401,353.35 


2. ESTIMATED EXPENDITURES 


Purpose of Expenditure cere Sais Totals 
1.— Governmental Appropriations: 

Legislative Department..... Se2US 214 OO ese gitetate st $ 218,214.00 

Executive Departments..... 1,458,406.00 |$ 4,726,621.00] 6,255,027.00 

PubliesSchools, oi csc cciee 1,471,808.00} 2,380,192.00} 3,782,000.00 

ME bree DG tite rerereis aie! eversescd ale |la-acai Se. o7eye lo neie 3,249,250.00} 3,249,250.00 

Judicial Department....... 290 BE OO Cate, 290,184.00 
2.—General Appropriations: 

State Institutions: <...0..%).. 0% 2,555,519.00 438,054.00}  2,993,573.00 

State-Aided Institutions.... SHIDO OOM aectnyae 951,550.00 


Miscellaneous Appropriations| 39,350.00] 1,155,431.00] _1,1947781.00 
$6,985,031.00 |$11,949,548.00| $18,934,579.00 


Estimated Balance in Treasury September 30, 1927............ - $566,774.35 
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51. Report of a State Committee on Local Tax 
Assessments 


State legislatures frequently provide for special com- 
mittees or commissions to secure information needed for 
particularly difficult types or pieces of legislation. These 
bodies often conduct their investigations after the legisla- 
ture has adjourned, but before it reconvenes for the next 
session. Hence they are called ‘‘interim committees.’’ 
The matters referred to them are frequently of a highly 
technical nature, and usually the committee calls in or em- 
ploys a number of experts to aid in the work. The fol- 
lowing extracts from a report of the Special Joint Com- 
mittee on Taxation, appointed by the New York legislature, 
illustrates the way in which the results of such investiga- 
tions are presented. 

The administration of the tax laws has always been a 
thorny problem for the political scientist. There is prob- 
ably no place in our governmental system where inefii- 
ciency and inequality are more strongly entrenched than 
in this branch of administration. From the evidence re- 
ported by the New York Joint Committee (1923), it is evi- 
dent that the machinery for tax assessment has all but 
broken down in New York State; and it is probable that 
similar conditions could be found in almost any other. 
section of the country. 

The tax law of New York provides that ‘‘all real and 
personal property subject to taxation shall be assessed at 
the full value thereof.’’ Each assessor is required to take 
an oath that the assessments which have been made repre- 
sent the full value of the property. The report of the 
Committee, however, shows that both the provisions of the 
statutes and the oaths of the assessors have become almost 
meaningless. 


SOURCE—Report of the Special Joint Committee on Taxation and Retrench-e 
ment, Feb. 1, 1923 (Albany, 1923), 103-122. 


In one county every one of the towns is assessed at 21 per 
cent of full value or under. In another county five of the fourteen 
towns are assessed at 21 per cent or under. Excluding the towns 
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already referred to, eleven towns in six counties are assessed 
at less than 30 per cent of full value. In thirty-three counties, 
there are a total of 133 towns whose assessments are made at 
less than one-half of full value. Of the remaining twenty-four 
counties (exclusive of the five counties in Greater New York), 
there are only two in which all the towns are assessed at 61 per 
cent or over. 

In view of these facts it is probably not amiss to repeat what 
has already been stated above—that the enactments of the Legis- 
lature and the oaths of assessors are lightly held throughout the 
greater part of the State. . 

But it is not only in the matter of full value assessments 
that the practice of many assessors is open to criticism. 

Under authority conferred upon it by State law, the state tax 
department in 1916 issued a manual of instructions for assessors. 
Among other rules laid down for observance by assessors is this: 
““Do not use field books and assessment rolls heretofore made by 
you or your predecessors im office. * * * One of the greatest 
evils in the present method of making assessments is the copying 
of the former roll and the use of the old rolls and field books 
that have been handed down from generation to generation with- 
out material change.’’. . . 

The extent to which this regulation, as well as the law re- 
quiring full value assessments, is ignored may be illustrated by 
the following examples: 

In one town the following figures show the aggregate assessed 
values of real estate from 1917 down to date: 


POTTS aah SAO Ae 9 ee $393,565 
LOIS PE ais. ee 391,265 
TOMO Sole oud epi ek Bnn ee eem 392,035 
1920.2 4 2 eae eee 393,365 
1921 Pe soy ahh) ere eee 393,354 


In 1921 the State Tax Commission estimated the rate of as- 
sessed value to true value for this town to be 84 per cent on the 
basis of 1920 assessments. The ratio established by the Commis- 
sion in 1922 on the basis of the 1921 assessment is 71 per cent. 
Evidently former tax rolls have more weight with the assessors 
than do the sales of real estate and other evidences of increasing 
values used by the State Tax Commission. .. . 

In another county a case was found of a property sold in 
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1899 which was assessed to both vendor and vendee from 1899 
to 1921. If the assessors had not been guilty of a slavish copying 
of the rolls from year to year, a duplicate assessment of this kind 
could hardly have remained undiscovered for twenty-one years. 

In still another county a lot improved with a summer cottage 
renting for $200 a season is carried on the rolls at a value of 
$150 including improvements. .. . 

In one matter, however, many of the assessors have varied 
from their plan of carefully copying the preceding year’s roll. 
That is in the matter of the description of the taxable property. 
In some towns there has been a progressive deterioration of these 
descriptions which has reached a point where the courts have set 
aside in some instances the taxes levied because the descriptions 
are not ‘‘sufficient to identify the land intended to be assessed.’’ 
In towns where there are no tax maps—and outside of West-: 
chester county where tax maps are mandatory only a negligible 
number of towns have such maps—this is an extremely serious 
matter as the tax rolls comprise the only comprehensive source of 
-information regarding the dimensions and location of taxable 
PLODEELY..u.. fy. 

It must not be inferred, however, that the percentage of full 
value established by the State Tax Department for each town 
assessment as a whole represents a percentage applied by the 
assessor uniformly to every parcel on the roll. Far from it. 
Instances have been found in towns whose general ratio of as- 
sessed value to full value is less than 50 per cent where individual 
properties were assessed at well over 100 per cent of the prices 
at which they actually sold in a free market. Almost invariably, 
these glaring over-assessments occurred in the smaller properties. 

For the purpose of ascertaining the extent to which this tend- 
ency prevails, 709 affidavits on actual sales prices were examined 
in one county and compared with the assessed values on the 
properties. Three hundred and one of the sales involved prop- 
erties in a city where a well designed and well administered as- 
sessment system has been in operation for sometime. The re- 
maining 408 sales were distributed in eight towns and one city, 
none of which had developed anything approaching a system. 
All the sales in both groups were classified into seven subgroups 
based on the amounts involved in the sales as indicated in the 
following table, and the percentages of assessed value to sales 
price were calculated for each subgroup... . 
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TABLE 


Percentages of Assessed Values to Sales Prices 


For For For For For 


For 

ele Fae poles pales sales For 
pe aad om fro fro om from sales 
ales 0 to $5, iy $10, “000 $20, 000 $30, 000 940, 009 enn eao 


to to 
$4,999 | go 999 $19,999]$29, 999 $39,999 $49, 999 


301 sales in well as- 
SessedClbysne seiaeisistels 66.5 | 67.8 | 64. 60. 69.5 | 69. 68. 66.7 
408 sales in 8 poorly 
assessed towns and 


one poorly assessed 
(CHD acidic BIGDG BONO C 59.5 | 68. | 61.5 | 59. | 40. 57. | 48. 29.5 


The conclusion is inescapable that where no system of assess- 
ment is followed—and that condition exists in practically all the 
932 towns in the State—there is a general tendency to assess 
small properties at a higher percentage of full value than larger 
properties. Probably the only exceptions to this general rule 
will be found in those towns which have sought the aid of the 
State Tax Commission in assessing manufacturing plants and other 
classes of property which are obviously impossible of accurate 
valuation by other than trained men... . 

The following table shows the number of towns in the six 
counties studied, which report taxable personal property: 


TABLE 


Personal Property Assessments in Selected Counties 


Lowest per- 
Number | Number | Highest per- |sonal property 
reporting | not report-|sonal property| aggregate in 


County vere taxable |ing taxable] aggregate re- | county among 
personal | personal | ported by any | towns report- 
property | property |town in county] ing personal 

property 
Albany........ 10 6 4 $18,800 $2,800 
TIO Stila oetslet 25 15 10 525,750 200 
Branktinste sta 19 16 3 60,250 400 
Jefferson....... 22 20 2 74,950 500 
Steuben........ 32 22 10 77,100 60 
Sullivan....... 15 10 5 73,000 1,825 


(Maximum) |(Minimum) 
123 89 34 $525,750 $60 


One might infer that the towns in which no personal prop- 
erty is assessed for taxation comprise purely rural sections, but 
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such is not the case. In Albany county the town with the largest 
population and the highest aggregate of real property assessments 
is included in the list which reports no personal property. In 
Erie County, the towns which rank fourth and fifth within the 
county in assessed values of real estate report no personal prop- 
erty. Each of these towns has two villages in which one would 
reasonably expect to find stocks of merchandise, etc., in excess 
of the $1,250 exemption [provided by law.]?.... 


TABLE 


Personal Property Assessed under the General-Property Tax at Five-Year 
Intervals, 1840-1920 


Total real Ratio of 
Year and personal Personalty personalty 
(assessed value) to total 
PSA rae ots cate eieta tie ervibie« aleiale $ 639,171,000 | $121,447,800 18.93 
IES: suetayatyetssia. Sc/S idaho.» adieyrsiny sey 604,479,016 117,988,895 19.48 
EES SU reeyattevers hate clelsi al orstscere rotor’ 724,874,293 153,183,486 21.05 
ES aera NC To aNeioolafete si die<voleiehen hs 1,401,285,279 294,012,564 20.95 
BVO Oeveee oy ane islatssdre,4.sfeysie cists si sia 1,440,550,836 320,617,352 22.24 
TE Bowd occeitied Gaba aniC Ose 1,196,403 ,416 334,826,220 21.89 
GO rmenrs acre oe ale ene ee ok 2,052,537,898 452,607,732 22.05 
TAD CS Reet A Oe EA CEO 2,466,267,273 357,941,401 14.86 
IEBOnatio se ued OAH OORmaS TORE 2,681,257,606 340,921,916 12.70 
USS iceacarobclaliaretavehcne steers ore oc efai'y 3,224,682,343 324,783,281 10.98 
MSO OA Acetate ire m sizicuisin croleis 3,779,393,746 382,159,067 10.12 . 
RUS O Omener aera ne ciarstorc seu aiate 4,450,474,499 541,621,122 12.16 
OOO mrcetsreret cite a seis estates 5,765,741,474 672,715,703 11.66 
GM eM perwereney cer staloiar Pete eiayebere jesse 8,129,021,386 816,399,934 10.04 
LOVE Rc ABO ROOST Oe eee 10,121,501,061 482,499,193 4.77 
POUL taperetat eta, eth ayelsi ever sjevs’s'e yl ees 11,790,628,803 454,988,997 3.86 
IER ne aco SGC PRU ROOD OUD EE Oe 14,850,989,607 255,263,116 1.72 


Report of the Special Joint Committee on Taxation and Retrenchment [New 
York], March 1, 1922 (Albany, 1922), p. 45. 


Enough evidence has been presented to indicate that there 
are no methods of assessing property for taxation in the great 
majority of towns. The intent of the law is that there shall be 
elected assessors in each town who ‘‘shall annually between January 
first and July first ascertain by diligent inquiry all the property 
and the names of all the persons taxable therein.’’ . . .‘‘The 
assessors shall complete the assessment roll on or before the first 
day of August.’’... 

For their services in assessing property for taxation, town 


1The decline in importance of the personal property tax is even more 
clearly shown in a table given in the 1922 report of the same Committee.— 
EDITOR. 
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assessors are paid, except in a few towns affected by special legis- 
lation, on a per diem basis, the rate for each assessor being limited 
to from three to five dollars a day... . No provision, except in 
certain towns in Nassau and Erie counties, is made for the em- 
ployment of clerks. The compensation paid to each town assessor 
for his services in the assessment of general property for taxation 
ranges from less than $100 to about $1,000 per year. Super- 
visors, in some cases, realizing that the per diems are paid only 
too often for relatively illegible and incomplete copies of pre- 
ceding rolls, and for perfunctory viewing of property by assessors, 
have exercised pressure in order to reduce the number of per 
diems allowed to a minimum. In some cases they allow the em- 
ployment of a clerk capable of making a clearer transcript of the 
old roll. Such an expenditure is at present illegal except in a 
few towns. In another case, a supervisor hired a Ford for the 
use of the assessors in making their rounds. By the expenditure 
of $30 in this manner, he saved the town some $80 in assessors’ 
per diems. This expenditure was disallowed, so the supervisor 
stated, by the bureau of municipal accounts in the State Comp- 
troller’s office on the ground that it was not authorized by law; 
and the supervisor reimbursed the town funds to cover the ex- 
penditure from his own pocket. | 

The costs of assessing general property, even with these rigid 
statutory restrictions on per diems and other expenses, bulk rather 
large in the expenditures of town governments. . . 


TABLE 


Unit Cost of Assessing in Towns and Cities 


Costs in Towns Costs in Cities 
Count 
ounty Per Per Per Per 
capita | $1000 A.V. | capita | $1000 A.V. 
Albany cect ae oie oer $ .26 Ch eve Seely $ .18 
DPiGns, fa. caer ee eee .36 325 22 17 
JSOMETHON 5 eile shane omen .20 25 37 oa 
Steuben.) 5.., geste spare alae 23 .36 085 14 
AV OLA PO 55 ac erento -263 .308 .221 .208 


ee 


.... In spite of the better assessing done in the cities... . 
the per capita costs of assessing and the costs of assessing per 
$1,000 of assessed values are higher in the towns. Furthermore, 


LOCAL TAX ASSESSMENTS 295 


the expenditures for assessments in the towns represent a greater 
percentage of total expenditures for local purposes than in the 
ease of the cities. Small as the per diems and annual payments 
to town assessors are, and rigidly as expenses for clerical hire, 
etc., are held to a minimum the towns in the six counties studied 
are spending for assessments about 3.49 per cent of their total 
levies for town purposes., The cities lying in these counties on 
the other hand, are spending for assessments only .74 per cent 
of the total taxes levied for local purposes. .. . 

There are three general plans for equalization of assessments 
between towns: 

1.—Equalization by the board of supervisors under authority 
granted by Sec. 50 of the Tax Law. Under this plan the duty is 
generally delegated to a committee of the board, who prepare a 
report for submission to the board as a whole. 

2.—Equalization by a board of three equalization commissioners 
appointed by the board of supervisors under authority of Sec. 51 
of the Tax Law. Two of the commissioners shall be residents of 
the county, but not members of the board of supervisors; the 
third shall be neither a resident nor a taxpayer of the county, 
but must reside in the judicial district in which the county is 
located. All appointments shall be confirmed by a two-thirds 
vote of all the supervisors. . . . 

3.—Equalization by a board of commissioners appointed by a 
majority vote of the justices of the supreme court residing in the 
county, under authority granted in each case by special act. 

Among the counties specially studied, Albany, Franklin, Jeffer- 
son, Steuben and Sullivan operate under the first plan; and Erie 
under the third. . . . Unfortunately, no counties operating under 
the second plan were included among the counties visited. .. . 

As an index to the relative value of equalizations in the 
counties studied, the rates fixed by the equalizing authorities in 
the several counties have been compared with the corresponding 
rates established by the State Tax Commission for the equaliza- 
tion of special franchise assessments. The latter rates have been 
selected for use as a standard, not with any idea that they were 
infallible. Unfortunately the Commission’s field staff is too limited 
in numbers to enable it to cover the entire State annually with 
the thoroughness requisite for the best results. . . . but no ques- 
tion of honesty of purpose or method was anywhere raised. There 
can be no doubt, therefore, that the Commission’s ratios consti- 
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tute the best available standard for the judgment of the local 
rates. 

The method now used by engineers, scientists and statisticians 
for comparing two sets of related facts, such as we have here, 
is known as correlation. One set of facts is taken as the standard 
or criterion, as it is called, and the other set of facts is compared, 
or correlated, with it. The measure of comparison is called the 
coefficient of correlation. The whole number 1.000 has been taken 
arbitrarily by mathematicians as the measure of perfect correla- 
tion, and 0.000 as the indication of no correlation. 

In the comparison we are making here, town equalization rates 
as determined by the State Tax Department are taken as the 
standard or criterion, and the rates for the same town are cor- 
related with the State rates. The comparison is made separately 
for each of six counties. If in any county the local rates were 
the same as the State rates or varied in the same way, the co- 
efficient of correlation would be 1.000 exactly, but if there was 
little or no relationship, the coefficient would be down around 


zero. .. 
TABLE 


Comparison of County with State Equalization Rates in Selected Counties 


Coefficient 
County of Correlation 
Jetherson ibe Ue Sea ata coe eigenstate aleve 921 
UP LG: 4 (5, Setar ar vilesco Gekaeues gasvecoras Suopevalelalehege a suas a here exonerate tere ici tekd 831 
dO 1171) Bh | Une RAINS, Ge deter ite St oe EAE te ich .754 
Albany: [2055 hid es ha, dates sa rshopereeieeterote suakere canal eters terete .683 
Pe ULA Eh Geen SEE eI Tae binant Bhim ah igbre locale .387 
Bteuben , ocrac seat e cial cee een ere ete Oe Ee oe erereere 354 


52. Forms of Judicial Documents 


The following pages illustrate the general form and 
content of some of the more common documents used by the 
courts. Hach state has its own forms of these documents, 
but there is no great amount of variation among them. 
The forms given below may be said to be typical, although 
to secure the exact wording in any particular state it is 
necessary to consult a ‘‘form book.’’ 1 


*S. D. Puterbaugh, Common Law Pleading and Practice (9th ed., Chicago 
1917); 8. D. Puterbaugh, Chancery Pleading and Practice (6th ed., Chionge: 
1916); J. Lewson, Annotated Forms of Pleading and Practice (Chi- 


cago, 1914), 3 vols.; J. B. Winslow, Forms P U , 
the Code (Chicago, 1915), 3 vols. - of, EieAAY ean ae 
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A civil suit is officially begun by filing a complaint 
against the person to be sued. This complaint is deposited 
with the clerk of the court, who then notifies the person who 
is sued by having the sheriff serve a summons on him. 
This document orders him to appear in court to answer 
the complaint. Failure so to appear and answer to the 
summons automatically gives the complainant judgment by 
default. In such an event, the property of the person sued 
may be sold to pay the amount of the judgment and the 
costs of the suit. 

When trying a case the court endeavors to arrive at 
the truth, and one of the chief ways in which this is done 
is by hearing the testimony of witnesses. Both parties to 
the suit may ask the judge to order such witnesses to appear 
as they, respectively, desire; and this request is complied 
with by having the sheriff serve a subpena on any person 
whose testimony is sought. 

Complaint is sometimes made to the court that a person 
has been unlawfully arrested and is being wrongly held in 
prison. When such a complaint is made the judge issues 
a writ of habeas corpus compelling the jailor or sheriff 
to produce the person in court and to show why he is held 
in custody. When the prisoner is brought into court, the 
judge determines whether he is held legally. If it appears 
that he is not, the: man is set free. Failure to obey a 
subpena or a writ of habeas corpus renders one liable 
to contempt of court and subject to fine or imprison- 
ment. 

Before a prisoner can be placed on trial, it is necessary 
that a formal charge or accusation be presented to him. 
This is usually done by means of an indictment or true bill. 
This document is drawn up by a grand jury, after its mem- 
bers have heard the evidence against the man and have 
convinced themselves that there is reasonable ground for 
holding him for trial. 


SOURCE—Documents furnished through the courtesy of L. Dow Nichols, Esq. 
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LINOI The People of the State of 
See nce ane ahs 3! } ss. Illinois, To the Sheriff of 


said County, GREETING: 


WE COMMAND YOU THAT YOU SUMMON Frank W. Stein- 
metzg if he shall be found in your County, personally to be and 
appear before the Cireuit Court of Cook County, on the first day 
of the term thereof, to be holden at the Court House in the City 
of Chicago, in said Cook County, on the third Monday of March, 
A. D. 1925, to answer unto The National Fire Brick Co., a cor- 
poration, in a plea of Trespass on the case upon promises to the 
damage of said plaintiff, as it is said, in the sum of One thousand 
five hundred Dollars. 

And have you then and there this writ with an 
endorsement thereon in what manner you shall have 
executed the same. 

[SEAL] WITNESS: Tuomas O. Wauuace, Clerk of our 

. said Court, and the Seal thereof, at Chicago, in said 

County, this Twenty-seventh day of February, A. D. 
1925. 


COUNTY OF COOK 


THomas O. Wauuaceg, Clerk. 
B. SUBPGNA 


STATE OF ILLINOIS The People of the State of 
: } ss. Illinois, To the Sheriff of 


said County, GREETING: 


WE COMMAND THAT YOU SUMMON Samuel A. Brown 
if he shall be found in your County, personally to be and appear 
before the Cireuit Court of Cook County, on the eighth day of 
April, A. D. 1925, at 10:00 o’clock A. M., before the Hon. John 
A. Swanson, Room 824 at the Court House, in the City of Chicago, 
in said County, to testify and the truth to speak in a certain 
case now pending and undetermined in said Court, wherein The 
National Fire Brick Co., a corporation, is Plaintiff, and Frank W. 
Steinmetz, Defendant, on the part of the said defendant, and this 
he shall in no wise omit under the penalty of the law; and have 
you then and there this Writ. 

Witness, THOMAS O. WALLACE, Clerk of our 
[SEAL] said Court, and the Seal thereof at Chicago, this 
seventh day of April, A. D. 1925. 
THomas O. WALLACE, Clerk 


COOK COUNTY 
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C. HABEAS CORPUS WRIT 


The People of the State of 
STATE OF ILLINOIS, } gs, _Llinois, To Peter W. Hoff- 


COOK COUNTY man, Sheriff of Cook Coun- 
ty, Greeting: 

WE COMMAND YOU, That you do forthwith, without ex- 
cuse or delay, bring or cause to be brought before Hon. John A. 
Swanson, one of the Judges of our Cireuit Court of Cook County, 
now in session at the Court House in Chicago, in said County, 
the body of David Wilson, alias Dick Shaw, by whatever name 
or addition he is known or called, and who is unlawfully detained 
in your custody (as it is represented unto John A. Swanson, one 
of the Judges of said Court, by the petition of Frances Wilson), 
together with the day and cause of caption and detention; then 
and there to perform and abide such order and directions as our 
said Circuit Court of Cook County shall make in that behalf. 

HEREOF make due return forthwith under the 
penalty of what the law directs. 

[SEAL | WITNESS, THOMAS O. WALLACE, Clerk of 
our said Circuit Court of Cook County, and the seal 
thereof, at Chicago, in said County and State, this 
twenty-minth day of April, A. D. 1925. 

Tuomas O. WALLACE, 
Clerk, 
To the Sheriff of said County to deliver. 


D. INDICTMENT 
IN THE DISTRICT COURT OF THE UNITED STATES OF AMERICA FOR THE 
NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION. 
Of the October Term, 
Northern District of Ilinois, in the year 1922. 
Eastern Division; } SS. 


The grand jurors for the United States of America empaneled 
and sworn in the District Court of the United States for the 
Eastern Division of the Northern District of Illinois at the October 
Term of said court in the year 1922, and inquiring for said divi- 
sion and district, upon their oath present that JESHURA MI- 
YUCHA, alias John Howard, late of the city of Chicago, in the 
division and district aforesaid, on, to-wit, July 21, 1922, at Chi- 
cago aforesaid, in said division and district, unlawfully, know- 
ingly and feloniously did deposit in the post-office of the United 
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States at Chicago aforesaid, for mailing and delivery by the post- 
office establishment of the said United States, six certain obscene, 
lewd, lascivious and filthy pictures or photographs, which said 
pictures or photographs are so obscene, lewd, lascivious and filthy 
as to be offensive to the court here and improper to be spread 
upon the records thereof, wherefore the same are not set forth 
in this indictment; which said pictures or photographs were then 
and there enclosed in an envelope, and which said envelope con- 
taining said pictures or photographs, at the time and place when 
and where the same were so deposited in the post-office of the said 
United States for mailing as aforesaid, then and there bore two 
uncanceled United States two-cent postage stamps, and was di- 
rected and addressed to one Mr. G. Maruta, 1104 James Street, 
Seattle, Washington, and bore the return address ‘‘From Frank 
Kane, Chicago, Ill.’’; and the said grand jurors do further pre- 
sent that the said Jeshura Miyucha, alias John Howard, at the 
time and place of so depositing the said envelope containing said 
pictures or photographs in the said post-office of the United States 
at Chicago, Illinois, well knew the same to be obscene, lewd, las- 
civious and filthy; against the peace and dignity of the United 
States, and contrary to the form of the statute of the same in 


such case made and provided. 
Epwin A. OLson 


United States Attorney 
(Endorsement on back.) 
No. 10200 
UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 


THE UNITED STATES OF AMERICA 
vs. 
JESHURA MIYUCHA, 
alias JOHN HOWARD 


INDICTMENT 
VIO. SEC. 211 C. C. (POSTAL LAWS) 
(Mailing obscene pictures or photographs.) 
A TRUE BILL 
SAMUEL C. WILLIAMSON 


Foreman 
Filed this Nov. 3, 1922. 
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53. Rules of the Republican Party of Pennsylvania 


The first party rules were adopted to prevent the more 
obvious abuses of party organizations which developed out 
of such devices as ‘‘snap-primaries,’’ ‘‘packed conven- 
tions,’’ and ‘‘gavel rule.’’ They proved to be very unsatis- 
factory remedies for these abuses because the machine 
applied them only when it was to its advantage to do so, 
and at other times either evaded or deliberately disre- 
garded them. To prevent this, the primary laws of many 
states supplemented and strengthened the rules and pro- 
vided penalties for disregarding them. A few states placed 
the provisions of the rules themselves on the statute books. 

Usually the rules are much more explicit and detailed 
than the statutes which have been enacted to regulate party 
organization. They provide for the hierarchy of party 
committees and conventions and set forth in considerable 
detail the powers which each body shall exercise. AI- 
though it should be remembered that the actual location of 
political power is seldom determined by written documents, 
whether they be constitutions of government or rules of a 
party, such documents are significant as attempts to regu- 
larize the struggle for the possession of this power. 


SOURCE—Eules of the Republican Party of the State of Pennsylvania, 
adopted June 18, 1921 (Philadelphia, 1921), 1-20. 


RULE I 
ORGANIZATION OF THE PARTY 


Section 1. The organization of the Republican Party in the 
State of Pennsylvania shall consist of the following bodies: 

First—Republican State Committee. 

Second—Executive Committee of the Republican State Com- 
mittee. 

Third—Finance Committee of the Republican State Committee. 


1These rules were furnished through the courtesy of Senator George 
Wharton Pepper of Pennsylvania. 
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Fourth—Republican County Committees, and such other sub- 
ordinate committees as the rules of the State or County Committees 
shall provide. 


ELIGIBILITY OF Party OFFICERS 


See. 2. No person who is not a qualified Republican elector, 
as provided for by law, or who will not agree to support all the 
candidates of the Republican Party at the succeeding election, 
shall have the right to serve as a member of the Republican Na- 
tional Committee or as a delegate or an alternate delegate to a 
Republican National Convention or shall be eligible to mem- 
bership or serve as an officer of the State, Executive, Finance or 
County Committee or of any other committee under these 
rules. 

See. 3. Whenever it shall appear that any member of the 
Republican National, State, Executive or Finance Committee, or 
delegate or alternate delegate to a Republican National Convention 
is charged with not being a qualified Republican elector, or who 
opposes or is about to oppose the Republican Party or any of its 
candidates, or who neglects or refuses to attend to the duties of his 
office, the State Chairman shall appoint a committee of three 
qualified Republican electors of the State of Pennsylvania to 
investigate such charges. The committee shall notify the delegate 
or alternate delegate or member so charged of the time and place 
of hearing, and if, upon investigation, it finds such charges to be 
true and correct, it shall so report in writing to the State Chair- 
man, who, in the case of a member of the National Committee 
or delegate or alternate delegate to a National Convention, shall 
notify the National Committee; in the case of a member of the 
State Committee, he shall declare the office vacant and notify 
the chairman of the County Committee wherein said member 
resides of said vacancy; and in the case of a member of the 
Executive or Finance Committee of the State Committee, he shall 
declare the office vacant and appoint another qualified elector 
to fill the unexpired term. 

Sec. 4. The Chairman, Secretary and Treasurer of the Re- 
publican State Committee shall be of the male sex, and the Vice- 
Chairman and Assistant Secretary of the Republican State Com- 
mittee shall be of the female sex. 
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RULE II 
REPUBLICAN STATE COMMITTEE 


Section 1. The general supervision, regulation and direction 
of the affairs of the Republican Party in Pennsylvania shall be 
vested in the Republican State Committee. The members of the 
Republican State Committee shall be elected by Senatorial dis- 
tricts. Each Senatorial district shall elect one male and one fe- 
male member of the State Committee, except where a Senatorial 
district is composed of more than one county or part of a county, 
in which event there shall be elected in each county or part of a 
county embraced in said Senatorial district one member of the 
State Committee who may be of either sex. The Republican State 
Committee shall meet biennially for organization within the time 
prescribed by law, and at any other time, at the call of the State 
Chairman. The members of the State Committee in their respec- 
tive districts shall have general control and management, under 
the advice and direction of the Chairman of the State Committee, 
of the campaign in their districts. The members of the State 
Committee shall keep the Chairman fully advised of the political 
conditions and of the requirements in their respective districts and 
look after the party’s interests at all elections. 

See. 2. At the biennial meeting for organization the iene ore 
of the State Committee shall elect a Chairman, Vice-Chairman, 
Secretary, Assistant Secretary and a Treasurer. Their terms of 
office shall begin from the date of their election and continue for 
a period of two years, and until their successors shall have been 
duly elected and qualified... . 

Sec. 8. At the biennial meeting for organization, in years 
in which a President is to be elected, the members of the State 
Committee shall elect a member of the Republican National Com- 
mittee to represent the State of Pennsylvania, whose term of 
office shall begin from the date of said election and continue for 
a period of four years, and until a successor shall have been duly 
elected and qualified... . 

Sec. 4. A majority of the entire State Committee shall con- 
stitute a quorum for the transaction of business at all meetings 
except as herein otherwise provided. 

See. 5. The order of business of meeting of the State Com- 
mittee shall be as follows: 
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First—Roll call of members. 

Second—Reading, correcting and approving of minutes. 

Third—Reports of committees. 

Fourth—Financial matters. 

Fifth—Inquiries on all matters of interest to the State Com- 
mittee and the Republican Party. 

Sixth—General and unfinished business. 

Seventh—New and special business. 

Eighth—General discussion. 

Ninth—Adjournment. 

See. 6. Five days’ written or printed notice of all meetings 
of the State Committee shall be given by mail to each member 
of the committee. 

See. 7. At all meetings of the State Committee the State 
Chairman shall preside. In his absence the Vice-Chairman shall 
preside, and in the absence of both the Chairman and Vice-Chair- 
man the committee shall elect one of its number to preside. 

Sec. 8. All elections of officers and nominations of candidates 
by the State Committee shall be by viva voce vote unless a roll 
call be demanded by not less than two members. When a roll 
call is demanded on any question before the State Committee 
the names of the members of the committtee shall be called by 
Senatorial districts commencing with the first. 

Sec. 9. Any absent member of the State Committee shall 
have the power to substitute by proxy any Republican elector, 
having the same qualifications as a member of the State Com- 
mittee, to act for him or her before any of the State Committee 
meetings. Said proxy shall be in writing, signed and witnessed. 

Sec. 10. In ease the electors of any Senatorial district com- 
posed of one county shall fail to elect a member of the Republican 
State Committee, or a vacancy occurs from any cause, the respec- 
tive County Committee within the Senatorial district in said county 
shall elect a member of the State Committee. ... 

See. 11. The State Committee shall maintain permanent head- 
quarters at all times for the conduct of its affairs and the con- 
venience of its members. The maintenance of the same shall be 
paid for out of the treasury of the Republican State Committee. 

Sec. 12. The State Committee, if it deems proper, shall at 
its biennial meeting promulgate and adopt the platform of the 
Republican Party of the State of Pennsylvania. 
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Sec. 18. The State Chairman shall call a special meeting of 
the State Committee at the request of any twenty-five (25) mem- 
bers of the State Committee, which request and call shall state the 
object of such meeting, and no other business other than that 
specified in such request or call shall be transacted or considered 
at such meeting. One-third of all the elected and qualified mem- 
bers of the State Committee shall constitute a quorum at a special 
meeting, called as provided in this section. 

See. 14. In case of the neglect or refusal of the State Chair- 
man to call special meeting of the State Committee within five 
(5) days after requested so to do in pursuance of these rules, a 
majority of the entire State Committee shall be and is hereby 
authorized to issue a call duly signed by said members of the 
State Committee for a special meeting. 


RULE III 
State CHAIRMAN 


Section 1. The Chairman of the Republican State Committee 
shall be the executive officer of the Republican Party in the State 
of Pennsylvania and as such shall put into operation these rules 
and all resolutions and matters pertaining to the State Committee 
and as such entitled to vote on all questions coming before it for 
consideration. 

Sec. 2. The State Chairman shall on or before the first day 
of September in even-numbered years appoint an Executive and 
a Finance Committee and issue a call for the meetings to the 
members of said committees at a time and place designated by 
him. In ease of any vacancies occurring in either of said com- 
mittees the Chairman shall fill the same by appointment for the 
unexpired term. He shall also appoint such other committees as 
he may deem proper for the conduct of the affairs of the Re- 
publican State Committee. 

Sec. 3. If there should be a vacancy in the office of State 
Chairman, caused by death, resignation, or otherwise, after the 
biennial meeting of the Republican State Committee and at least 
sixty (60) days before the next ensuing general election, the Sec- 
retary of the State Committee shall within ten days after said 
vacancy issue a call for a meeting of the State Committee for the 
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election of a successor to fill said vacancy. In case a vacancy 
occurs in the office of State Chairman within sixty (60) days 
preceding any general election, or in years in which no general 
election is held, the Secretary of the State Committee shall serve 
as acting Chairman and perform all the duties incumbent upon 
the Chairman. 

See. 4. The State Chairman shall appoint such clerks and 
other officers of the State Committee as he may deem advisable. 

Sec. 5. In case vacancies occur in the offices of Vice-Chair- 
man, Secretary, Assistant Secretary or Treasurer of the State 
Committee the Chairman shall have full power and authority to 
appoint their successors for the unexpired term. 


RULE IV 
VIcE-CHAIRMAN 


Section 1. The Vice-Chairman, in the absence of the State 
Chairman, shall preside at all meetings of the State Committee, 
and under the supervision of the State Chairman shall have charge 
of the organization of Republican women voters of the State and 
shall be recognized as their representative. 


RULE V 
SECRETARY 


Section 1. The Secretary of the State Committee shall attend 
the meetings of the State Committee and keep the minutes of its 
proceedings in a book provided for that purpose. Said record of 
the minutes shall be verified and attested by the Secretary and 
delivered into the hands of the State Chairman at the close of 
each meeting. 


RULE VI 
ASSISTANT SECRETARY 


Section 1, The Assistant Secretary of the State Committee 
shall be under the direct supervision of the Vice-Chairman, and 
at all times be subject to the orders of the Vice-Chairman. 
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RULE VII 
TREASURER 


Section 1. The Treasurer of the State Committee shall be the 
custodian of all the moneys belonging to the State Committee and 
shall pay the same out only under the direction of the Chairman 
of the State Committee. He shall keep a strict account of all 
moneys received and paid out, with the date of such receipts and 
payments, from whom received, to whom paid, and for what 
purpose, which account shall at all times be accessible to the State 
Chairman. 

See. 2. The Treasurer shall give bond for the faithful per- 
formance of his duties for such amount as may be determined by 
the Executive Committee, the premium on which shall be paid out 
of the treasury of the Republican State Committee. 

See. 8. He shall after each general election file with the 
proper officer the statement required by the Act of Assembly, 
commonly known as the Corrupt Practices Act, and the several 
supplements thereto. 

See. 4. At the end of his term of office he shall turn over 
to his successor all moneys, books and other papers of the State 
Committee remaining in his hands. 


RULE VIII 
EXECUTIVE COMMITTEE 


Section 1. The Executive Committee shall be composed of not 
more than fifteen qualified Republican electors of the State of 
Pennsylvania, and shall be appointed by the State Chairman to 
serve until the third Wednesday after the Spring Primary in 
even-numbered years. 

See. 2. The Executive Committee shall at all times act in an 
advisory capacity to the State Chairman, and the State Chair- 
man and Vice-Chairman shall be ex-officio members of said com- 
mittee and as such shall have the right to vote on all subjects 
brought before it for consideration. 

See. 3. The Executive Committee is authorized and empowered 
to examine the rules of the Republican County Committees bien- 
nially and suggest such changes in them as may be necessary or 
expedient. 
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RULE Ix 
FINANCE COMMITTEE 


Section 1. The Finance Committee shall be composed of not 
more than fifteen qualified Republican electors of the State of 
Pennsylvania, and shall be appointed by the State Chairman to 
serve until the third Wednesday after the Spring Primary in 
even-numbered years. The State Chairman and Vice-Chairman 
shall be ex-officio members of the Finance Committee and as such 
shall have the same power and authority as the other members 
of said committee. 

See. 2. It shall be the duty of the Finance Committee to de- 
vise ways and means to properly finance the campaign, and it 
shall have the authority to communicate in the name of the com- 
mittee with such persons as it may deem necessary. ... 


RULE X 
NATIONAL CoMMITTEEMAN 


Section 1. The member of the Republican National Committee 
from the State of Pennsylvania shall be ex-officio a member of 
the State Committee, with full powers of a regularly elected mem- 
ber of said State Committee. 

Sec. 2. The member of the Republican National Committee 
from the State of Pennsylvania shall be ex-officio a member of 
the Executive Committee of the Republican State Committee, and 
as such shall have the right to vote on all subjects brought before 
it for consideration. 

See. 8. The member of the Republican National Committee 
from the State of Pennsylvania shall be ex-officio a member of 
the Finance Committee of the Republican State Committee, and 
as such shall have the right to vote on all subjects and participate 
in all mattters brought before it for consideration or action. 

Sec. 4. Any vacancy caused by death, resignation or other- 
wise in the office of National Committeeman from Pennsylvania 


shall be filled by the Republican State Committee for the unex- 
pired term. ; 
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RULE XI 


VACANCIES 


Section 1. Any vacancy or vacancies happening or existing 
on the Republican ticket for any office to be voted for by the elec- 
tors of the State at large shall be filled by the State Committee, 
which shall have full authority to make and certify said nomina- 
tion or nominations. 

Sec. 2. In case any vacancy happens or exists on the Re- 
publican ticket in any Congressional, Senatorial or Judicial dis- 
trict composed of more than one county, such vacancy shall be 
filled by conferees selected by the county committees of the re- 
spective counties, or their duly accredited representatives, rep- 
resenting the district in which said vacancy occurs, and each 
county, in the district, shall be entitled to at least one conferee. 
In counties containing more than one thousand votes for the 
nominee of the Republican Party for President at the last pre- 
ceding Presidential election an additional conferee shall be chosen 
for each additional thousand votes. The meeting of the conferees 
shall be held at such time and place as shall be fixed by the Chair- 
man of the State Committee. Should said conferees be unable 
to agree within ten days after the representative Republicans 
from each county in the district have met as aforesaid, the Chair- 
man of the Republican State Committee shall select a representa- 
tive Republican residing in the district, who shall act as umpire 
or referee in making a nomination. 


RULE XII 
County CoMMITTEES 


Section 1. The County Committees are hereby authorized and 
empowered to make such rules to be operative in their respective 
counties for the selection and organization of the members thereof 
and to fill vacancies within their respective districts not incon- 
sistent with these rules and the law as shall be necessary for their 
government and the promotion of the interest of the party. 


RULE XIII 


AMENDMENTS TO RULES 


Section 1. The foregoing rules may be altered or amended 
from time to time by a two-thirds vote in the affirmative of the 
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members of the State Committee present at a meeting of the same; 
provided that ten days’ notice shall be given each member of any 
proposed alteration or amendment to said rules. 

Sec. 2. Any rule or rules may be suspended at or during any 
meeting of the State Committee by the affirmative vote of nine- 
tenths of the members present. 

Sec. 3. These rules shall go into effect immediately upon their 
adoption by the State Committee when all former rules shall be 
superseded and repealed. 


54. The Minnesota Corrupt Practices Act 


It is obvious that a popular election may yield the 
opposite of a real popular choice unless measures are taken 
to prevent unfair, corrupt, and fraudulent practices. For 
this reason, the legislatures of most of the states have 
taken steps to curb the more reprehensible of these prac- 
tices. Just what constitutes a ‘‘corrupt practice’’ has long 
been a matter of dispute, and it is not surprising to find 
considerable variation in the laws of different states. An 
act which is considered perfectly legal in one state may be 
punished by a heavy fine or imprisonment in another. 

Speaking broadly, corrupt practice laws fall into two 
classes. Those in the first class seek to protect the elec- 
toral process itself from such abuses as repeating, per- 
sonation, ballot-box stuffing, fraudulent counting, and in- 
timidation of the voters. Registration requirements, pro- 
visions for bi-partisan election boards, and laws prescrib- 
ing use of the Australian ballot may be cited as examples 
of this type. Many of the states have gone further and 
have attempted to protect the campaign from practices that 
would tend to give one of the contestants a disproportionate 
influence over the voters. It is this second type of legisla- 
tion which is usually termed the ‘‘corrupt practices act.’’ 
It frequently aims to control the sources of revenue for 
the campaign by prohibiting or limiting certain kinds of 
contributions and by requiring publicity of the amounts 
collected and expended by each contestant or party. There 
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is usually some provision for controlling the expenditures 
by prohibiting payments for certain purposes, and by plac- 
ing a limit on the total amount that may be spent for 
campaign purposes. 

The following provisions of the Minnesota Corrupt 
Practices Act illustrate each of these features. Although 
the measure is poorly drawn in several respects, it covers 
more ground and is stricter than similar laws found in 
most of the other states. For these reasons, it will repay 
careful study. 


SOURCE—General Laws of the State of Minnesota, 1912 (Minneapolis, 
1912), Chap. 3, sects. 1-41, pp. 23-40; Harvey, Hulbert (comp.), General 
Statutes of Minnesota, 1923 (St. Paul, 1924), sects. 538-573, pp. 78-83; 
Tiffany, F. B. (comp.), General Statutes of Minnesota, 1913 (St. Paul, 
1913), sects. 567-609, pp. 128-138; Hilton, C. L. (comp.), Minnesota 
Election Laws, 1924 (St. Paul, 1924), 135-150. 


Be wt enacted by the Legislature of the State of Minnesota: 

‘Section 1. No candidate for the nomination or election to 
any elective office in this state coming within the provisions of 
this act shall directly or indirectly pay, expend or contribute any 
money or other valuable thing, or promise to do so, except for 
the following purposes, which are hereby declared to be legal 
expenses. 

(1) For the candidates’ necessary personal traveling ex- 
penses; for postage, telegraph, telephone, or other public mes- 
senger service. 

(2) For rent and necessary furnishing of hall or room dur- 
ing such candidacy, for the delivery of speeches, relative to prin- 
ciples or candidates. 

(3) For payment of speakers and musicians at public meet- 
ings, and their necessary traveling expenses. 

(4) Printing and distribution of list of candidates, sample 
ballots, pamphlets, newspapers, circulars, cards, hand bills, post- 
ers and announcements relative to candidates, or public issue or 
principles. 

(5) For copying and classifying poll lists, for making can- 
vasses of voters and for challengers at the polls. 

(6) For filing fees to the proper public officer, and if nomin- 
ated at any primary for contributions to the party committee. 
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(7) For campaign advertising in newspapers, periodicals, or 
magazines pursuant to the provisions of section 2. 

Sec. 2. No publisher of a newspaper, periodical or magazine 
shall insert either in the advertising columns of such newspaper, 
magazine or periodical, or elsewhere therein any matter paid or 
to be paid for which is intended or tends to influence directly 
or indirectly any voting at any primary or general election un- 
less at the head of said matter is printed in pica capital letters 
the words ‘‘Paid Advertisement,’’ and unless there is also a state- 
ment at the head of said matter of the amount paid or to be paid 
therefor, the name and address of the candidate in whose behalf the 
matter is inserted and of any other person, if any, authorizing 
the publication and the name of the author thereof. No publisher 
of any newspaper, periodical or magazine published within this 
state shall insert therein either in the advertising column of such 
newspaper, magazine, periodical, or elsewhere therein, any matter 
whatsoever of a political nature, or any political editorial relative 
to a candidate for any public office, unless the publisher thereof 
shall file in the office of the secretary of state of this state within 
six months before the holding of any primary or general election, 
or within ten days after the calling of and before the holding of 
any special election, a sworn statement which shall contain the 
names of the owners of such paper, and if such paper be a cor- 
poration, the names and addresses of the owners of the shares of 
stock of such corporation. 

Sec. 3. Every candidate and every member of any personal 
campaign or party committee, who shall either in his own name or 
in the name of any other person, own any financial interest in any 
newspaper or periodical, circulating in part or in whole in Min- 
nesota, shall, before such newspaper or periodical shall print any 
matter otherwise than as is provided in section 2, which is in- 
tended or tends to influence, directly or indirectly, any voting at 
any election or primary in this state, file in the office of the auditor 
of the county in which he resides a verified declaration, stating 
definitely the newspaper or periodical in which or over which he 
has such financial interest or control, and the exact nature and 
extent of such interest or control. ... 

So. 4. No owner, publisher, editor, reporter, agent or em- 
ploye, of any newspaper or other periodical, shall, directly or 
indirectly, solicit, receive or accept any payment, promise or 
compensation, nor shall any person pay or promise to pay, in 
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any manner compensate any such owner, publisher, editor, re- 
porter, agent or employe, directly or indirectly, for influencing 
or attempting to influence through any printing matter in such 
newspaper any voting at any election or primary through any 
means whatsoever, except through the matter inserted in such news- 
paper or periodical as ‘‘Paid Advertisement,’’ and so designated 
as provided by this act. 

Src. 5. No disbursement shall be made and no obligation, ex- 
press or implied, to make such disbursement, shall be incurred 
by or on behalf of any candidate for any office under the consti- 
tution or laws of this state, or under the ordinance of any town 
or municipality of this state in his campaign for nomination 
and election, which shall be in the aggregate in excess of the 
amounts herein specified, namely: 

1. For governor, seven thousand dollars. 

2. For other state officers, thirty-five hundred dollars. 

3. For state senator, six hundred dollars. 

4. For member of house of representatives, four hundred 
dollars. 

5. For presidential elector-at-large, five hundred dollars, and 
for presidential elector for any congressional district, one hundred 
dollars. 

6. For any county, city, village or town officer, for any 
judge or for any officer not hereinbefore mentioned, who, if nom- 
inated and elected, would receive a salary, a sum not exceeding 
one-third of the salary to which such person would, if elected, be 
entitled during the first year of his incumbency in such office. If 
such person, when nominated and elected, would not receive a 
salary, a sum not exceeding one-third of the compensation which 
his predecessor received during the first year of such predecessor’s 
ineumbency. If such an officer, when nominated and elected, would 
not receive a salary and if such officer had no predecessor, and in 
all cases not specifically provided for, one hundred dollars, and 
no more. 

Sec. 6. No person shall demand, solicit, ask or invite any 
payment or contribution of any religious, charitable or other 
causes or organization, supposedly to be primarily for the public 
good, from any candidate for nomination or election, or to sub- 
seribe for the support of any club, or organization, or to buy 
tickets to any entertainment or ball or to pay for space in any 
book, program, periodical or publication, nor shall such demand 
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or solicitation be made upon any committee. Provided, however, 
this shall not apply to the solicitation of any business advertise- 
ment in periodicals in which the candidate was a regular con- 
tributor, prior to his candidacy, nor to ordinary business adver- 
tisements, nor to regular payments of any organization, religious, 
charitable or otherwise, of which he was a member, or to which 
he was a contributor for more than six months before his can- 
didaey, nor to any ordinary contribution at church services. 

Src. 7. Any person-or committee who shall publish . . . any 
literature or any publication tending to influence voting at any 
primary or election which fails to bear on the face thereof the 
name and address of the author, the name and address of the can- 
didate in whose behalf the same is published, . . . and any per- 
son, firm, corporation or committee who shall knowingly make 
or publish or cause to be published, any false statement in rela- 
tion to any candidate or proposition to be voted upon, which state- 
ment is intended to or tends to affect any voting at any primary 
or election, shall be guilty of a misdemeanor... . 

Sec. 8. . . . No person, firm or co-partnership shall disburse, 
expend or contribute in any manner whatsoever for political pur- 
poses during any primary or election, a sum of money in excess of 
fifty dollars, except through a political committee. 

Sec. 9. No person shall pay, or promise to reward another in 
any manner or form for the purpose of inducing him to be or 
refrain from or cease being a candidate, and no person shall 
solicit any payment, promise or reward from another for such 
purpose. 

Sec. 10. No person or candidate shall, either by himself or 
by any other person, while such person or candidate is seeking a 
nomination or election, directly or indirectly, give or provide, 
or pay, wholly or in part, the expenses of giving or providing 
any meat or drink or other entertainment or provision, clothing, 
liquors, cigars or tobacco, to or for any person for the purpose 
of or with intent or hope to influence that person or any other 
person to give or refrain from giving his vote at such primary 
or election to or for any candidate or political party ticket, or 
measure before the people. . . . No elector shall accept or take 
any such meat, drink, entertainment, provision, clothing, liquor, 
cigars, or tobacco, and such acceptance shall be ground of chal- 
lenge to his vote and of rejecting his vote gn a contest. 

Sec. 11. No person shall directly or indirectly by himself or 
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any other person in his behalf, make use of or threaten to make 
use of any force, coercion, violence, restraint, or undue influence, 
or inflict or threaten to inflict by himself, or any other person, any 
temporal or spiritual injury, damage, harm or loss upon or against 
any person in order to induce or compel such person to vote or 
refrain from voting for any candidate or the ticket of any politi- 
eal party, or any measure before the people... . 

Sec. 12. Any candidate who, before or during any primary 
or election campaign, makes any bet or wager of anything of 
pecuniary value, or in any manner becomes a party to any such 
bet or wager on the result of the primary or election in his elec- 
toral district, in any part thereof, or on any event or contigency 
relating to any pending primary or election, or who provides 
money or other valuable thing to be used by any person in bet- 
ting or wagering upon the results of any impending primary or 
election, shall be guilty of violation of this act. Any person, who 
for the purpose of influencing the result of any primary or elec- 
tion, makes any bet or wager of anything of pecuniary value on 
the result of such primary or election, in his electoral district or 
any part thereof, or of any pending primary or election, or on 
any event or contingency relating thereto, shall be guilty of a 
violation of this act, and in addition thereto, any such act shall 
be a ground of challenge against his right to vote. 

Sec. 13. It shall be unlawful for any person to pay another 
for any loss or damage due to attendance at the polls, or in regis- 
tering. No person shall pay for personal service to be performed 
on the day of a caucus, primary, convention, or any election for 
any purpose, connected therewith, tending in any way, directly 
or indirectly, to affect the result thereof, except for the hiring of 
persons whose sole duty it is to act as challenger and watch the 
count of official ballots. No person shall buy, sell, give or provide 
any politicial badges, buttons or other insignia to be worn at 
or about the polls on the day of any primary or election... . 
No person or committee, or organization shall convey or furnish 
any vehicle for conveying or bear any portion of any expense of 
conveying any voter to or from the polls, but this provision shall 
not apply to persons of the same household, nor shall it prohibit 
two or more voters from providing joint transportation for them- 
selves by mutual agreement at their own expense. 

Src. 14. (1) It shall be unlawful for any person within one 
hundred feet of the building in which any polling place is situated 
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on the day of any primary or election to ask, solicit or in any 
manner try to induce or persuade any voter on such primary or 
election day to vote for or refrain from voting for any candidate 
or the candidates or ticket of any political party or organization, 
or any measure submitted to the people, and upon conviction 
thereof he shall be punished by a fine of not less than five dollars 
nor more than one hundred dollars for the first offense, and for 
the second and each subsequent offense occurring on the same or 
different election days, he shall be punished by a fine as afore- 
said, or by imprisonment in the county jail for not less than five 
nor more than thirty days or by both such fine and imprisonment. 

(2) Any person who shall at any place on the day of any 
primary or election circulate or distribute, or cause to be circulated 
or distributed, any campaign cards, candidates’ cards, placard or 
campaign literature of any kind whatsoever, shall be guilty of a 
misdemeanor. 

Src. 15. No candidate shall make any disbursement for politi- 
eal purposes except under his personal direction which for any 
purpose shall be considered his act, through a party committee, 
or through a personal campaign committee, whose authority to act 
shall be filed, as provided in this act. 

Src. 16. Any candidate may select a single personal ecam- 
paign committee to consist of one or more persons. Before any 
personal campaign committee shall make any disbursement in 
behalf of any candidate, or shall incur any obligation, expressed 
or implied, to make any disbursement in his behalf, such candi- 
date shall file with the filing officer of such candidate a written 
statement signed by such candidate, setting forth that such per- 
sonal campaign committee has been appointed and giving the name 
and address of each member thereof and of the secretary thereof. 
If the campaign committee consists of only one person, such person 
shall be deemed the secretary thereof. .. . 

Sec. 17. No personal campaign or party committee shall make 
any disbursement except: 

(1) For maintenance of headquarters and for hall rentals 
incident to the holding of public meetings. 

(2) For necessary stationery, postage, telegraph, telephone, 
messenger and clerical assistance to be employed at a candidate’s 
headquarters or at the headquarters of the committee, incident to 
the writing, addressing and mailing of letters and campaign liter- 
ature. 
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(3) For necessary expenses, incident to the furnishing and 
printing of badges, banners and other insignia, to the printing and 
‘ posting of handbills, posters, lithographs and other campaign litera- 
ture, and the distribution thereof through the mails or otherwise. 

(4) The campaign advertising in newspapers, periodicals or 
magazines, as provided in this act. 

(5) For wages, and actual necessary personal expenses of 
public speakers, organizers and musicians. 

(6) For traveling expenses of members of this committee. 

(7) For preparing poll lists and for challengers at the polls. 

Sec. 18. . . . No candidate and no personal campaign or 
party committee shall pay any bill, charge or claim so incurred 
prior to any primary or election, which is not so presented within 
ten days after such primary or election. 

Src. 19. (1) Every candidate, and the secretary of every 
personal campaign and party committee shall, on the second Satur- 
day occurring after such candidate or committee has first made 
a disbursement or first incurred any obligation, expressed or 
implied, to make a disbursement for political purposes, and there- 
after, on the second Saturday of each calendar month, until all 
disbursements shall have been accounted for and also on the 
Saturday preceding any election or primary, file a financial state- 
ment verified upon the oath of such candidate or upon the oath 
of the secretary of such committee, as the case may be, which 
statements shall cover all transactions not accounted for and re- 
ported upon in statements theretofore filed. Hach statement after 
the first shall contain a summary of all preceding statements, and 
summarize all items theretofore reported under the provisions 
or this act. . . . 

(3) Each statement shall give in full detail: 

(a) Every sum of money and all property, and every other 
thing of value, received by such candidate or committee during 
such period from any source whatsoever which he or it uses or 
has used, or is at liberty to use for political purposes, together 
with the name of every person or source from which each has 
received. ... 

(b) Every promise or pledge of money, property or other 
thing of value, received by such candidate or committee during 
such period, the proceeds of which he uses or has used, or is at 
liberty to use for political purposes, together with the names of 
the persons by whom each was promised or pledged... . 
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(c) Every disbursement by such candidate or committee for 
political purposes during such period... . 

(d) Every obligation, expressed or implied, to make any dis- 
bursement incurred by such candidate or committee for political 
purposes during such period... . 

Src. 20. Blanks for all statements required by this act shall 
be prepared by the Secretary of State. . 

Src. 21. The name of a candidate chosen at a primary elec- 
tion or otherwise shall: not be printed on the official ballot for 
the ensuing election, unless there has been filed by or on behalf 
of said candidate and by his personal campaign committee, if any, 
the statements of accounts and expenses relating to nominations 
required by this act. 

Src. 22. No person shall, in order to aid or promote his nomin- 
ation or election, directly or indirectly, himself, or through any 
other person, appoint or promise to appoint any person, or secure 
or promise to secure or aid in securing the appointment, nomina- 
tion or election of any person to any public or private position 
or employment, or to any position of honor, trust or emolv- 
IMECN Ges 

Suc. 23. No person being an employer or acting for or in 
behalf of any employer shall give, distribute or cause to be given 
or distributed to any of his employes, any printed or written 
matter containing any threat, notice or information, or make any 
threat, verbal or otherwise, that in case any particular ticket or 
a political party or organization or candidate shall be elected or 
any measure referred to a vote of the people shall be adopted, 
work in his place or establishment will cease, in whole or in part, 
or his place or establishment will be closed up, or the salaries or 
wages of the workmen or employes be reduced or other threats, 
expressed or implied, intended or calculated to influence the poli- 
tical opinion or action of his workmen or employes. . 

Src. 26. No corporation doing business in this state shall pay 
or contribute, or offer, consent, or agree to pay or contribute, 
directly or indirectly, any money, property, free service of its 
officers or employees or thing of value to any political party, or- 
ganization, committee or individual for any political purpose 
whatsoever, or to promote or defeat the candidacy of any person 
for nomination, election or appointment to any political office. 
If any corporation shall be convicted of violating any of the 
provisions of this act, it shall be subject to a penalty in the amount 
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of not exceeding ten thousand (10,000) dollars to be collected as 
other claims or demands for money are collected; and if a domestic 
corporation, in addition to said penalty, it may be dissolved; and 
if a foreign or non-resident corporation, in addition to said penalty, 
its right to do business in this state may be declared forfeited. 

Sec. 27. Any officer, employe, agent, or attorney or other 
representative of any corporation, acting for or in behalf of such 
corporation who shall violate this act, shall be punished upon con- 
viction by a fine of not less than one hundred nor more than 
five thousand dollars, or by imprisonment in the state prison for 
a period of not less than one nor more than five years, or by both 
such fine and imprisonment in the discretion of the court or judge 
before whom such conviction is had. . 

Sec. 29. Any person or persons who shall aid, abet, or ad- 
vise a violation of this act, shall be guilty of a gross misdemeanor 
and upon conviction thereof shall be punished as provided in this 
Mere es fs 

Sec. 33. Any twenty-five voters of the state, or of any politi- 
eal division thereof, may contest the right of any person to 
nomination, position, or office for which said voters had the right 
to vote, on the ground of deliberate, serious and material violation 
of the provisions of this act or of any other provisions of law relat- 
ing to nominations and elections. Any defeated candidate for said 
nomination, position or office may make said contest. Said pro- 
cedure shall be commenced by petition filed in the district court 
of the county in which the candidate whose election is contested 
resides, and the contest shall be carried on according to law. . 

Sec. 35. Any proceeding under this act contesting any nomin- 
ation or election must be commenced within ten days after the 
day of the primary or thirty days after a general election, unless 
the ground of action is discovered from the statements filed under 
this act, in which event the action must be commenced within ten 
and thirty days after such discovery, respectively. . 

Sec. 36. <A candidate elected to an office, and whose election 
thereto has been annulled and set aside for any offense mentioned 
in this act, shall not, during the period fixed by law as the term 
of such office, be appointed to fill any vacancy which may occur in 
such office... . Any appointment to an office made in violation 
of or contrary to the provisions of this section shall be void. . 

Src. 41. Any person violating any provisions of this act ex- 
cept as otherwise provided herein, shall upon conviction thereof 


320 MATERIALS ON AMERICAN GOVERNMENT 


be punished by imprisonment in the county jail for a period of 
not less than one month nor more than one year, or by imprison- 
ment ‘in the state prison for a period of not less than one year 
nor more than three years, or by a fine of not less than twenty- 
five dollars nor more than one thousand dollars, or by both such 
fine and imprisonment; and no person so convicted shall be per- 
mitted to take or hold office to which he was elected, if any, or 
receive the emoluments thereof. 


55. sample Ballots 


The election laws of each state prescribe the kind of 
ballot to be used in each election, and consequently there 
are practically as many forms of ballots as there are state 
laws on the subject. It is possible, however, to group the 
kinds of ballots used into a small number of types, and 
the sample ballots given on the following pages illustrate 
certain of the more significant kinds now in use. With the 
exception of the recall ballot, all are taken from the pri- 
maries and elections of 1924. Each ballot has been greatly 
reduced in size to make it more easy to handle. 

The primary ballot of South Dakota illustrates all of 
the features of the ballots commonly used in primary elec- 
tions. In addition, it contains some features peculiar to 
the Richards primary law of that state. It shows the form 
of ballot used in the presidential preference primary. The 
voter is given an opportunity, not only to help choose the 
delegates to the national convention, but to express his 
preference among the aspirants for the nomination. The 
ballot as actually used is fourteen inches square. 

The Indiana ballot is typical of the party column type, 
which is more prevalent than any other. The candidates 
are arranged in columns according to their party endorse- 
ments, and at the head of each column is a party circle 
with a distinctive emblem to aid the uninformed or illiterate 
voter. By marking a cross inside the circle a vote is cast 
for all of the candidates in the list under it. The size of 
the ballot is t wenty-four by thirty, inches. 
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The Massachusetts ballot is a good illustration of the 
‘office block’’ type of arrangement, in which the names 
of the candidates are listed under the office to be filled 
rather than under a party name or emblem; although each 
candidate is designated as ‘‘Republican,’’ ‘‘Democrat,’’ 
etc. There is no opportunity to cast a ‘‘straight’’ vote 
for all of the candidates of one party by a single operation, 
but only one cross is necessary to vote for all the presi- 
dential electors favoring one candidate. The ballot con- 
tains an additional column with seven referendum meas- 
ures and is sixteen by twenty-four inches in size as actually 
used. 

One method of preventing a common type of election 
fraud is shown in the California ballot. Hach voting paper 
has a number which is torn off when it is deposited in the 
ballot box. This number is compared with the stub show- 
ing the number on the ballot given to the voter before he 
entered the booth. By this device it is possible for the 
election officials to make sure that none but the official 
ballots given to the voters and marked in the booth are 
cast. The manner in which the initiative and referendum 
measures are arranged on the ballot in California is also 
shown. The reproduction is from an official sample ballot 
which was sent to every registered voter by the county 
clerk in each county. The actual ballot is nineteen inches 
square. 

The recall ballot shows the form used in a recall elec- 
tion in Wildwood, N. J., on July 12, 1921. The ballot 
is marked as it should be in order to make the recall 
effective, and shows not only the proposal of recall, but 
the simultaneous election of a successor to fill the place of 
the recalled official. In this particular election, one of 
the three commissioners resigned before the election and 
thus escaped recall. 


SOURCES—The recall ballot is used through the courtesy of Messrs. Harper 
and Brothers, and is taken from R. C. Brooks, Political Parties and Elec- 
toral Problems (New York, 1928), 494. The other ballots were fur- 
nished through the courtesy of Dr. Harold F. Gosnell, of the University 
of Chicago. 
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PECIMEN BALLOT 


for 
BOSTON 


Ward 26 
Precinct & 


We 


COOLIDGE and DAWES ~~~~-Republican 
Ee 
=| Hester $. Fearing of Borto 

| 2. Charles $. Warmer of Northéeta 


9. Emma Fall Schofield of m: 
10, Frank Gardner Hall of Bost 
11. Francis R. Bangs of Bestoo~—~, 


BI, Teleshore Leboeut « wetsw 512, Ida Eithard «ton Hi 
IN &| 4. Frank Roe Batchelder of Wercester~| 9/13. Henry F. Beal of wat i 


BY DISTRICTS: 


a 


'Y 


5. Edith Nourse Rogers of Lowell 


15. Charles C. Cain, It. of Teun 


N ©) 6. Gayden W. Morrill of Nevberypert 

N . 16. Malvina L. Keith of Bourne ~~ 
N | 
N Ai 
iN 

7 

f DAVIS ant BRYAN~~~~~~-Denocratic i 
| Cres Bee 
| John F. Fitzgerald of Baste | 9. Joho J. Murphy of Sooenite A 


1. Joseph B.Ely ¢ wena 


10. 
[1 tarew Peters woven} 
[12, James A Galvan o Boum 
8A ima Wied 


15, Edmond P. Talbot of Fat! River 


16. Hannah Ashley of New | 


0. Charles H. Cole of Bon 


BY DISTRICTS 


FOSTER ant GITLOW~~-Workers Party | | 


George Kraska of Wisthr 8. Jota Loako of Ne 


VLE HJ 


Wiohael M. PIED wf bon 9. Wima Sot w vapeeo——- | 
of 10. Samuel. Leino «Boum | 
9) 2. Charles Rodirich of Basen 2 11, Eva Hoffman of Baste ~~~ 
[3. liyman Levine of Breckim ~~~] 5} 12. Israel L Hurwitz o Bese 
O13. Sarah R, Ballam of Basta 


9114. Emma P, Hutchins of Boston ~~ 
15. EL Sinisalo of Fitchterp ~~~) 


16, William Janhones of Cartog—~ ~~ 


BY _DISTRIC 


i} 
8. William W. Davis of Cambridge} 


14, Harry UL. Williams of Prockteo HANI 


The Commonwealth 
List of Candidates nominated, to 


SPECIMEN 


Penalty for wilfully defacing, tearing 
oi Candidates or Specimen Ballot—fine: 


in the Square at the right of the Party Name. 


To vote for Electors of One Party, mark a X i 
ELECTORS OF PRESID} ‘AND VICE PRESIDENT. Vote ONCE 


Hit 


| 
| 


IONS ant REYNOLDS", uy 


} co] 2. Oskar Kinsalis of Springsela 


i 


& 


I 
LY 
ia) 


> 
o 


co} 10, James A Carmichel of Besteo~~ 


SI11. Albert L Waterman of Bestoo—~ 


3. Bernel E. Wheeler of Westurinster 


16, James Hayes of P 


dependent- | 


| LAFOLLETTE a WHEELER "em, | 
ecteetcrat 


ees Seem ee 
[2. Walter J. Kenefick w syngas 2] 11. Thomas W. Nelan 

[3 Adelbert, Leeman Termeei-~ 512. Joseph P. Nya o Betwo—~] 
4, Daniel R Donovan of weeene-—~] | 13. Rorence H. Luscamb «tatoo 
& Mande Wheelor Mitchell « atom |®[14, Robert HO, Schatz w Des 


8. Elizabeth R. Day of Canbidee~-|! 
9. Clarence R. Skinner of Meaat+ | 


i 


Hy 


I To vote for a Person, mark a Ci 
| the right of the Party Name, of 


GOVERNOR... . 
| SOHN J. BALLAM <+ soston~~~~ 
| JAMES M. CURLEY <1 sostonnn> 
j_ ALVAN T. FULLER a: maroen~~s 
i JAMES HAYES ot prymoutHn~ nn 


| WALTER S$. HUTCHINS 1 creenra 


| LIEUTENANT GOVERNOR 
FRANK G. ALLEN a norwooo~s 


||] SOHN J. CUMMINGS 2 noston~> 


ARTHUR A. CUNNING or poston 
THOMAS NICHOLSON or Lawrence 


} 
EDWARD RAND STEVENS o+ nosy 
! 
i] 


SECRETARY. 5 ou: 6 
FREDERIC W..COOK «1 somenvny 
| WINFIELD A. DWYER <r noston> 
| SAMUEL LEGER o soston~~~> 
| _H. OSCAR ROCHELEAU or worcs 


}_EDITH WILLIAMS or srooxiie~, 


TREASURER...) 
| MICHAEL L. EISNER or prersrrext 


|| PATRICK H. LOFTUS or anincton~ 


| LOUIS MARCUS «¢ nostor 
| ALBERT ODDIE ¢ srocxton~y 


Hi WILLIAM S. YOUNGMAN or sos} 


Wf AUDITOR ~. 


| STRABO V. CLAGGETT » NEWTOR 
| ALONZO B. COOK <1 noston~n~~ 

ISIDORE HARRIS or noston~~n- 
||| SAMES J. LACEY or posronn wn 


| DENNIS F. REAGAN o BROCKTON, 


f 
| 
1 


ATTORNEY GENERAL . 
||) SAY_R. BENTON or nermont ~~ 
||| BARRY J. CANTER « sostonnn> 


| FREDERICK OELCHER ot reanony 
JOHN WEAVER SHERMAN o 


{Wii SOHNE. SWIFT or wrnroro~nn~ 


SENATOR IN CONGRESS 


| LFREDERICK Hi. GILLETT «1 seam 


j_ANTOINETTE F. KONIKOW ot 30 
DAVID 1. WALSH ot rircrmurc 7 


of Massachusetts. 
be voted for November. 4, 1924 
BALLOT 


! 
down, removing or destroying a List 
not exceeding One Hundred Dollars 


‘oss X in the Square at xX 
’ Political Designation. 


Vote for ONE 
REPUBLICAN 
a DEMOCRATIC 
SOCIALIST LABOR PARTY 
RO SOCIALIST PARTY. 
ONAA>WORKERS PARTY 


- _. . Vote for ONE 
nen REPUBLICAN 
A WORKERS PARTY 
SOCIALIST LABOR PARTY 
HERA ADEMOCRATIC | 
SAAASOCIALIST PARTY || 
aay 


._.__. Vote for ONE| 


ee DEMOCRATIC —— 
SOCIALIST LABOR PARTY 


SAAASOCIALIST PARTY. = 
FAARAWORKERS PARTY | 
ONAARAAREPUBLICAN |_| 


To vote for a Person, mark a Cross X in the Square at xX 
the right of the Party Name, or Political Designation. 


CONGRESSMAN thirteenth Distres «Vote for ONE 
ROBERT LUCE ot wartHama~~~~7~~~A REPUBLICAN 
EDWIN F. TUTTLE of eeveincam~~~~~A~DEMOCRATIC 

COUNCILLOR -second Districr =» =. ~« Vote for ONE 
WASHINGTON COOK or sHanon~~n~~~~n REPUBLICAN 
OTHO L. SCHOFIELD ot weterstey~~~~~DEMOCRATIC 


SENATOR —Norfott and Suffolk Distriee . . Vote for ONE 


ERLAND F. FISH or srooKuine~~~~~~~AREPUBLICAN 
JAMES P. MCNAMARA or sostonn~~~~~DEMOCRATIC 


REPRESENTATIVE IN GENERAL COURT 


Twantysinth Suffolk District Vote for ONE 
JOHN B. ANGUS. JR. 0 soston~~~~~~~A REPUBLICAN 


| LEO M. BIRMINGHAM 1 woston~~~~~~~DEMOCRATIC 


REGISTER OF PROBATE AND INSOLVENCY 
Suffolk County ea Vote for ONE 


FRANK L. BRIER ot nostonn~~~~770~~A REPUBLICAN 


ARTHUR W. SULLIVAN or nosron~~~~~~DEMOCPATIC 
CRUE 2 ae Ee a 


a 

. . «Vote for ONE | 
DARA DEMOCRATIC Tf 

DAAAAREPUBLICAN | 

‘SOCIALIST LABOR PARTY H 
ARAAWORKERS PARTY |_| 
SA SSOGIALIST PARTY |_| 
Pro 

| 


«+. Vote for ONE | 
AAARAREPUBLICAN Tf 
ZAAAWORKERS PARTY [| __ ff 
SOCIALIST LABOR PARTY |__| 
fon~ASOCIALIST_ PARTY , 
nan DEMOCRATIC [| _ 


«. _, Vote for ONE 


SrieLD~~~REPUBLICAN | 
FroN~AWORKERS PARTY |__| 


AAAAAADEMOCRATIC |_| 
Esl 


WALTER C. ABBOTT «1 soston— REPUBLICAN 
HENRY Z. KELLY ws sostonn~n~~~~ DEMOCRATIC 


COMMISSIONERS TO APPORTION SUFFOLK COUNTY 
Seeond District tbe Vote for ONE 
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|] of chapter 1 


filt; 
of 
| wh 


Secretary of the Commonwealth 


ualifications 
male"), which 


REFERENDUM QUESTION NO. 2—Amendment to Constitution 
Shall an amendment to the constitution to ensble women to hold any 
state, county or municipal office, and which further provides that a change 


of name of any woman, holding a Notary Public Commismon, shail not \ 


render her commissian void bi 
‘and shall pay such fee 
which received in a 


gister under her new name 


REFERENDUM QUESTION NO. 3 
Shall s law (Chapter 370 of the Acts of 1923) which provides that no 
jn shall manufacture, transport by aircraft, watercraft or vebicl 
import or e: Spintuous or intoxicating liquor, as defined by section 
of the Ger.cre] Laws, or certain non-intoxcating bev 
9s defined by secton 1 of said chapter 138, unless in each instance be a! 
have obtained the permit or other authority required there- 


for by the laws of the United States and the regulations made [ve] | 


sherolindey, which law was approved by both branches 
of the Gi 


neral Court by votes not led, and was 
approved His Excellency the Governor, be approved? [no | | 
REFERENDUM QUESTION NO. 4 
Shall a law (Chapter 454 of the Acts of 1923) which provides for the 
rusing of funds toward the ecet of the construction and maintenance of 
bighwa: oF means of an excise tax of two cents on each gallon of gasoline 
and other fuel used for propelling motor vehicles on the highways of the 
Commonwealth, said tax to be pad by the purchaser to the siatabytor, 
who, in turo, pugitte the Commonwealth, and the money to be eredit 
to a fund to known as the poling nighway fund, out of which reim- 
bursement 1s to be made to purchasers, who shall consume the gasoline or 
oer fuel un cy manner xe in the Cherston of Oe rea rene 
ighways, sn expenses of carrying out the sct are 
per cabLeT the balacen of ald fila > be dswributed toutselctics nna take 
of the Commonwealth, in proportion to the amounts which they contribute 
to the State tax, and this fifty per cent to be expended in construction or 
improvement of public ways within the city or town hmits, and the other 
per cent to be by the State Department 
“public Works: on such highways os it may select, 
h law wae approved by both branches of th 
‘al Court b; record. 


REFERENDUM QUESTION NO. & 

Shall a law (Chapter 473 of the Acts of 1923) which ‘umends existing 
legislation on the same subject and provides that, subject to certain limi- 
tations, 00 person shall engage or be financially in in the business 
of receiving deposits of money for safe keeping or for the purpose of trans- 
mitting the same or equivalents thereof to foragn countries unless he has 
executed and delivered a bond to the State Treasurer, or depoated securi- 
ties in lieu thereof, and has received a license from the Commissioner of 
Banks suthonaing him to 
in case of breach of bond shall be paid by the hoensee or surety thereon, or 
the securities deposited in lieu thereof, shall constutute @ trust fund for tho 
benefit of depositors, that the license shall be revocable by the Commis- 
sioner of Banks for cause shown, that the money deposited with hcensees 
for sale keeping shall be invested in the manner prescribed by the act, and 
that the violation of any provision of the act shall be 
punished in the manner therein prescribed, which law 

woved by both branches of the General Court 
jed, and was approved by His Excel 
the Governor, be spproved? 


REFERENDUM QUESTION NO. 6 
a “Shall daylight saving be retauwwed by law in Masse- 
jusetts 


REFERENDUM QUESTION NO. 7 
Is it desirable that the general court ratfy the following proposed 
amendment to the constitution of the United States.—‘‘Secton J The 
Congress shall have power to limit, regulate, and prahibit the labor of 
persons under eighteen years of age. Section 2.’ The power 
of the several States is unimpaired by this srticle ais 
that the operation of State laws shall be suspended to t! 


extent necessary to give effect to legslation enacted by [a] 
the Cones [xei 


We 


YA 


LU 
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on euch business, that any money which [ 
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To vote on the following, mark a Cross X In the equare at the 


right of EITHER PLAN NO. 1 OR PLAN NO, 2:— 
Plan No. t 
mernbers to be elected for two ye 


terms by and from the voters of each 
of five boroughs (each compnsi 


certasn specified wards) at @ salary of 


A city council of fifteen members to consist of threo 


fifteen hundred dollars each, nominated as beretofore 
except that the names of five hundred voters oaly shall [suai] N 


be required to nominate each member 


Plan No.2 Acity council to consist of one member to be elected for a 
two year term by and from the waters of each ward at a salary of Often 
r 


hundred dollars each, nominated as beretofore, except that 
the names of one hundred voters only shall be required pane 
to nominate each member. 
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56. The Ohio Provision for Municipal Home Rule 


The Ohio constitution of 1851 contained a provision 
prohibiting special legislation for municipal corporations. 
The legislature, however, resorted to the device of classify- 
ing cities by size and passing laws which would be appli- 
cable only to cities of a certain population. This practice 
was upheld by the courts, and soon the constitutional re- 
quirement of ‘‘general laws’’ was so completely circum- 
vented by this subterfuge that it became little short of 
ridiculous. By 1898 the cities had been classed into eleven 
distinct grades, as is shown by the following table: 1 


Class I. 
Grade 1. Over 200,000 inhabitants (Cincinnati). 
Grade 2. From 90,000 to 200,000 inhabitants (Cleveland). 
Grade 3. From 31,500 to 90,000 inhabitants (Toledo). 
Grade 4. Those promoted from Class IT (None). 


Class II. 


Grade 1. From 30,500 to 31,500 inhabitants (Columbus). 
Grade 2. From 20,000 to 30,500 inhabitants (Dayton). 
Grade 3. From 10,000 to 20,000 inhabitants (Youngs- 
town). 
Grade 3a. From 28,000 to 33,000 inhabitants (Springfield). 
Grade 3b. From 16,000 to 18,000 inhabitants (Hamilton). 
Grade 4. From 5 000 to 10,000 inhabitants (four cities). 
Grade 4a. From 8,330 to 9,050 inhabitants (Ashtabula). 


This circumvention became so obvious an abuse that 
in 1902 the Supreme Court of Ohio reversed its earlier deci- 
sions and held that classifications of this nature were void.’ 
The decision practically swept away the entire legal founda- 
tion of the city governments, and the court suspended the 
execution of its decision until the legislature could be 


1¥rom the ‘‘Report of the Municipal Home Rule Committee of the Munici- 
pal Association of Cleveland, 1912,’’ quoted in C. C. Maxey, Readings in 
Municipal Government (Garden City, 1924), 22. 

2State v. Jones, 66 Ohio St. (1902) 453. 
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hastily convened. For nearly three months the General 
Assembly labored with the various proposals presented to 
it, but in the end it passed a uniform charter law applicable 
to every city in the state with more than 5,000 inhabitants. 

The disadvantages of this plan were also obvious, and 
the constitutional convention of 1912 recommended the 
approval of the following amendment to the constitution 
giving the cities complete home rule. The amendment was 
ratified on September 3, 1912, by a vote of 301,861 to 215,- 
120 and went into effect on November 15 following. Within 
two years practically all of the larger cities attempted to 
exercise the home-rule powers granted and nine new 
charters were adopted. Under this provision, too, a num- 
ber of important municipalities have adopted the manager 
form of government. 


SOURCE—The Constitution of the State of Ohio, as in force and effect 
January 1, 1922 (Columbus, 1922), 43-46; Journal of the Constitutional 
Convention of the State of Ohio, 1912 (Columbus, 1912), 1069-1073; Pro- 
ceedings and Debates of the Constitutional Convention of the State of 
Ohio, 1912 (Columbus, 1913), II, 2138-2140; Throckmorton, A. H. (ed.) 
General Code of the State of Ohio (Cleveland, 1921), xliii-xliv; Page, 
W. H. and Adams, J. J., Annotated General Code of the State of Ohio, 
1910 (Cincinnati, 1912), VII, 475-489. 


ARTICLE XVIII. 


Sec. 2. General laws shall be passed to provide for the in- 
corporation and government of cities and villages; and additional 
laws may also be passed for the government of municipalities 
adopting the same; but no such additional law shall become opera- 
tive in any municipality until it shall have been submitted to the 
electors thereof, and affirmed bya majority of those voting there- 
on, under regulations to be established by law. 

Sec. 3. Municipalities shall have authority to exercise all 
powers of local self-government and to adopt and enforce within 
their limits such local police, sanitary and other similar regula- 
tions, as are not in conflict with general laws. 

Sec. 4. Any municipality may acquire, construct, own, lease 
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and operate within or without its corporate limits, any public 
utility the products or service of which is or is to be supplied 
to the municipality or its inhabitants, and may contract with others 
for any such product or service. . . 

Sec. 5. Any municipality proceeding to acquire, construct, 
own, lease or operate a public utility, or to contract with any 
person or company therefor, shall act by ordinance and no such 
ordinance shall take effect until after thirty days from its passage. 
If within said thirty days a petition signed by ten per centum of 
the electors of the municipality shall be filed with the executive 
authority thereof demanding a referendum on such ordinance it 
shall not take effect until submitted to the electors and approved 
by a majority of those voting thereon. The submission of any 
such question shall be governed by all the provisions of section 8 
of this article as to the submission of the question of choosing a 
charter commission, 

Sec. 6. Any municipality, owning or operating a public utility 
for the purpose of supplying the service or product thereof to 
the municipality or its inhabitants, may also sell and deliver to 
others any transportation service of such utility and the surplus 
product of any other utility in an amount not exceeding in either 
case fifty per centum of the total service or product supplied by 
such utility within the municipality. 

Sec. 7. Any municipality may frame and adopt or amend a 
charter for its government and may, subject to the provisions of 
section 3 of this article, exercise thereunder all powers of local 
self-covernment. 

Src. 8. The legislative authority of any city or village may 
by a two-thirds vote of its members, and upon petition of ten per 
centum of the electors shall forthwith, provide by ordinance for 
the submission to the electors, of the question, ‘‘Shall a commis- 
sion be chosen to frame a charter.’’ The ordinance providing 
for the submission of such question shall require that it be sub- 
mitted to the electors at the next regular municipal election if one 
shall occur not less than sixty days nor more than one hundred 
and twenty days after its passage; otherwise it shall provide for 
the submission of the question at a special election to be called 
and held within the time aforesaid. The ballot containing such 
question shall bear no party designation, and provision shall be 
made thereon for the election from the municipality at large of 
fifteen electors who shall constitute a commission to frame a 
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charter; provided that a majority of the electors voting on such 
question shall have voted in the affirmative. Any charter so framed 
shall be submitted to the electors of the municipality at an election 
to be held at a time fixed by the charter commission and within 
one year from the date of its election, provision for which shall 
be made by the legislative authority of the municipality in so far 
as not prescribed by general law. Not less than thirty days prior 
to such election the clerk of the municipality shall mail a copy 
of the proposed charter to each elector whose name appears upon 
the poll or registration books of the last regular or general election 
held therein. If such proposed charter is approved by a majority 
of the electors voting thereon it shall become the charter of such 
municipality at the time fixed therein. 

Sec. 9. Amendments to any charter framed and adopted as 
herein provided may be submitted to the electors of a municipality 
by a two-thirds vote of the legislative authority thereof, and, 
upon petitions signed by ten per centum of the electors of the 
municipality setting forth any such proposed amendment, shall 
be submitted by such legislative authority. The submission of 
proposed amendments to the electors shall be governed by the 
requirements of section 8 as to the submission of the question of 
choosing a charter commission; and copies of proposed amend- 
ments shall be mailed to the electors as hereinbefore provided for 
copies of a proposed charter. If any such amendment is approved 
by a majority of the electors voting thereon, it shall become a 
part of the charter of the municipality. A copy of said charter 
or any amendment thereto shall be certified to the secretary of 
state, within thirty days after adoption by a referendum vote. 


Src. 13. Laws may be passed to limit the power of munici- 
palities to levy taxes and incur debts for local purposes, and may 
require reports from municipalities as to their financial condition 
and transactions, in such form as may be provided by law, and 
may provide for the examination of the vouchers, books, and ac- 
counts of all municipal authorities, or of public undertakings 
conducted by such authorities. 

Src. 14. All elections and submissions of questions provided 
for in this article shall be conducted by the election authorities 
prescribed by general law. The percentage of electors required 
to sign any petition provided for herein shall be based upon the 
total vote cast at the last preceding general municipal election. 
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57. The Massachusetts Optional Charter Law 


Until the enactment of the optional charter law in 
Massachusetts, the cities of that state were granted char- 
ters by special acts of the legislature. This led to a large 
number of serious abuses. The legislature was not always 
fully aware of the governmental needs of a particular 
municipality and would frequently foist upon it a form of 
government which it did not desire. As time passed, it 
became necessary to secure additional powers to meet the 
new needs which additional population demanded. Any 
change in the form of government or in the powers of a 
city could be made only by a special act of the General 
Court; and as a consequence hardly a session of the legisla- 
ture passed during which various cities did not have to 
maintain lobbies at Boston to secure the privileges they 
felt necessary to their welfare. 

In the hope that this situation might be relieved, the 
legislature passed, in 1915, the following optional charter 
law providing for four types of city charters. This law 
gives a city a considerable range of choice in adopting a 
form of government. It cannot be said, however, that the 
optional charter system has proved the panacea that many 
expected it to be. Most of the cities feel that its provisions 
are too rigid and prefer to retain their earlier individual 
charters, even though these may not be entirely suited 
to their present situation. The Massachusetts optional 
charter provisions show the general form which this type 
of law usually takes, and they contain an excellent state- 
ment of the principles underlying the chief forms of munic- 
ipal government now in use in the United States. 


SOURCE—General Acts passed by the General Court of Massachusetts, 1915 
(Boston, 1915), chap. 267, pp. 290-315; General Laws of the Common- 
wealth of Massachusetts (Boston, 1920), I, 340-358. 
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Part I. 


Sscrion 2. Any city, except Boston, which shall adopt, in the 
manner hereinafter prescribed, one of the plans of government 
provided in this act, shall thereafter be governed by the provisions 
thereof; and the inhabitants of such city shall continue to be a 
municipal corporation under the name existing at the time of 
such adoption, and shall have, exercise and enjoy all of the rights, 
immunities, powers and privileges, and shall be subject to all the 
duties, liabilities and obligations provided for herein, or other- 
wise pertaining to or incumbent upon the said city as a municipal 
corporation. 

Szction 3. None of the legislative powers of a city shall be 
abridged or impaired by the provisions of this act, but all such 
legislative powers shall be possessed and exercised by such body 
as shall be the legislative body of the city under the provisions of 
this act... 

Section 10. The question of the adoption of not more than 
one plan may be submitted at an election. If, pending the deter- 
mination of the question or questions proposed by petition already 
filed, another petition presenting the question of the adoption of 
a different plan shall be presented for filing with the city clerk, 
no action shall be taken upon the later petition, except to file it, 
until after the submission to a vote of the question or questions 
proposed by the earlier petition... . 

Section 11. If a majority of the total number of votes cast 
at a regular state election for and against the adoption of one of 
the plans of government provided for in this act shall be in favor 
of its adoption, the provisions of this act, so far as applicable to 
the form of government under the plan adopted by the city, shall 
supersede the provisions of its charter and of the general and - 
special laws relating thereto and inconsistent herewith, but not, 
however, until officers provided for under such plan shall have 
been duly elected and their terms of office shall have begun. The 
officers provided for under the plan so adopted shall be elected 
in accordance with the provisions of this act relating to such plan 
and in accordance with the provisions of section fifteen of this 
part, and their terms of office shall begin at ten o’clock in the fore- 
noon of the first Monday of January following their election. . . . 
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Parr II, 
Puan A. 


GOVERNMENT BY MAYOR AND CITY COUNCIL ELECTED AT LARGE. 


Section 3. There shall be a mayor, elected by and from the 
qualified voters of the city, who shall be the chief executive officer 
of the city. He shall hold office for the term of two years from 
the first Monday of January following his election, and until his 
successor is elected and qualified. 

Section 4. No ballot used at any annual or special or city 
election shall have printed thereon any party or political designa- 
tion or mark, and there shall not be appended to the name of any 
candidate any such party or political designation or mark, or any- 
thing showing how he was nominated or indicating his views or 
opinions. 

Srction 5. The legislative powers of the city shall be vested 
in a city council, which shall consist of nine persons, elected at 
large by and from the qualified voters of the city. One of its 
members shall be elected by the council annually as its president. 
At the first election held in a city after its adoption of Plan A, 
the five candidates receiving the largest number of votes shall hold 
office for two years, and the four receiving the next largest number 
of votes shall hold office for one year. Thereafter, as these terms 
expire, there shall be elected at each annual city election a suffi- 
cient number of members to fill the vacancies created by the ex- 
piration of said terms, each of the members so elected to serve 
for a term of two years. 

Section 6. The mayor shall receive for his services such salary 
as the city council shall by ordinance determine, not exceeding 
five thousand dollars a year, and he shall receive no other com- 
pensation from the city. His salary shall not be increased or 
diminished during the term for which he is elected. The council 
may, by a two thirds vote of all its members taken by call of the 
yeas and nays, establish a salary for its members not exceeding 
five hundred dollars each a year. Such salary may be reduced, 
but no increase therein shall be made to take effect during the 
year in which the increase is voted. 
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Srction 7. All heads of departments and members of muni- 
cipal boards, as their present terms of office expire, but excluding 
the school committee, officials appointed by the governor, and as- 
sessors where they are elected by vote of the people, shall be 
appointed by the mayor without confirmation by the city council. 

Section 8. In making his appointments the mayor shall sign 
and file with the city clerk a certificate in the following form :— 


CERTIFICATE OF APPOINTMENT. 


I appoint (name of appointee) to the position of (name of 
office), and I certify that in my opinion he is a recognized expert 
in the work which will devolve upon him, and that I make the 


appointment solely in the interest of the city. 
Mayor. 
or in the following form, as the case may be :— 


CERTIFICATE OF APPOINTMENT, 


I appoint (name of appointee) to the position of (name of 
office), and I certify that in my opinion he is a person specially 
fitted by education, training, or experience to perform the duties 
of said office, and that I make the appointment solely in the in- 
terest of the city. 

Mayor. 


Section 9. The mayor may remove any head of a department 
or member of a board by filing a written statement with the city 
clerk setting forth in detail the specific reasons for such removal, 
a copy of which shall be delivered or mailed to the person thus 
removed, who may make a reply in writing, which, if he desires, 
may be filed with the city clerk; but such reply shall not affect 
the action taken unless the mayor so determines. The provisions 
of this section shall not apply to the school committee, nor to 
officials appointed by the governor, nor to assessors where they 
are elected by vote of the people. 

Section 10. Every order, ordinance, resolution and vote rela- 
tive to the affairs of the city, adopted or passed by the city 
council, shall be presented to the mayor for his approval. If he 
approves it he shall sign it; if he disapproves it he shall return 
it, with his objections in writing, to the city council, which shall 
enter the objections at large on its records, and again consider it. 
If the city council, notwithstanding such disapproval of the mayor, 
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shall again pass such order, ordinance, resolution or vote by a 
two-thirds vote of all the members of the city council, it shall 
then be in force, but such vote shall not be taken for seven days 
after its return to the city council. Every such order, ordinance, 
resolution and vote shall be in force if it is not returned by the 
mayor within ten days after it has been presented to him... . 


Part III. 
PLAN B. 


GOVERNMENT BY MAYOR AND COUNCIL ELECTED BY DISTRICTS 
AND AT LARGE. 


Section 3. There shall be a mayor, elected by and from the 
qualified voters of the city, who shall be the chief executive of- 
ficer of the city. He shall hold office for the term of two years 
from the first Monday in January following his election and until 
his successor is elected and qualified. 

Section 4. The legislative powers of the city shall be vested 
in a city council. One of its members shall be elected by the 
council annually as its president. In cities having more than 
seven wards, the city council shall be composed of fifteen members, 
of whom one shall be elected from egch ward by and from the 
qualified voters of that ward, and the remaining members shall 
be elected by and from the qualified voters of the city. In cities 
having seven wards or less, the city council shall be composed of 
eleven members, of whom one shall be elected from each ward 
by and from the qualified voters of that ward, and the remaining 
members shall be elected by and from the qualified voters of the 
city. 

At the first election held in a city after its adoption of Plan 
B, the councillors elected from each ward shall be elected to serve 
for one year, and those elected at large shall be elected to serve 
for two years, from the first Monday in January following their 
election and until their successors are elected and qualified; and 
at each annual city election thereafter the councillors elected to 
fill vacancies caused by the expiration of the terms of councillors 
shall be elected to serve for two years. 

Section 5. All heads of departments and members of munici- 
pal boards, as their present terms of office expire, but excluding 
the school committee, officials appointed by the governor, and 
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assessors where they are elected by vote of the people, shall be 
appointed by the mayor, subject to confirmation by the city coun- 
cil; but the city solicitor shall be appointed by the mayor, without 
confirmation by the city council. 

Sxction 6. The mayor may, with the approval of a majority 
of the members of the city council, remove any head of a depart- 
ment or member of a board before the expiration of his term of 
office, except members of the school committee, officials appointed 
by the governor, and assessors where they are elected by vote of 
the people. The person so removed shall receive a copy of the 
reasons for his removal, and he may, if he desires, contest the same 
before the city council. He shall have the right to be represented 
by counsel at such hearing. ... 


Part IV. 
Puan C. 


COMMISSION FORM OF GOVERNMENT. 


SEecTIon 2. The government of the city and the general man- 
agement and control of all of its affairs shall be vested in a city 
council, which shall be elected and shall exercise its powers in the 
manner hereinafter set forth; except, however, that the general 
management and control of the public schools of the city and of 
the property pertaining thereto shall be vested in the school com- 
mittee. 

Section 3. The city council shall consist of five members, to 
wit :—a mayor, who shall be the commissioner of administration; a 
commissioner of finance; a commissioner of health; a ecommis- 
sioner of public works and a commissioner of public property. 
Hach of these commissioners shall have charge of the department 
of city affairs indicated by his official title, except as to the affairs 
and property of the city which are within the jurisdiction of the 
school committee. All of these officers shall be elected at large 
by and from the qualified voters of the whole city for terms of 
two years, except as is hereinafter provided. 

In case of a difference of opinion as to the departments to be 
in charge of any one or more of the commissioners, the matter 
shall be determined by @ vote of a majority of the commissioners. 
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Section 4. The terms of office of the members of the council 
shall commence at ten o’clock in the forenoon of the first Monday 
in January following their election and shall be for two years 
each, and until their successors are elected and qualified: provided, 
however, that the terms of office of the commissioner of adminis- 
tration, the commissioner of finance and the commissioner of health 
first so elected shall be for the term of two years, and the terms 
of office of the commissioner of public works and the commissioner 
of public property first so elected shall be for the term of one 
year, and thereafter the commissioners elected at each annual 
city election to fill the vacancies caused by the expiration of the 
terms of commissioners shall be elected to serve for two years. 

Section 5. The city council elected as aforesaid shall meet at 
ten o’clock in the forenoon on the first Monday of January in each 
year, and the members of the city council whose terms of office 
then begin shall severally make oath, before the city clerk or a 
justice of the peace, to perform faithfully the duties of their re- 
spective offices. The city council shall thereupon be organized by 
the choice of a president, who shall hold his office during the pleas- 
ure of the city council. The president of the city council shall 
be some member thereof other than the mayor. ... 

Section 8. The city council shall have and exercise all the 
legislative powers of the city, except as such powers are herein 
and in Part I reserved to the school committee and to the qualified 
voters of the city; and the city council and its members shall, 
severally or collectively, have and possess, and shall themselves 
or through such officers as they may elect or appoint, exercise all 
the other powers, rights and duties had, possessed or exercised, 
immediately prior to the adoption of this act, by the mayor, board 
of aldermen, common council, and all other boards, commissions 
and committees of the city and their members, severally or col- 
lectively, except such as are in Part I conferred upon the school 
committee or are otherwise provided for in this part. . 

Srction 10. The mayor shall be the chief executive officer of 
the city, commissioner of administration and, ex officio, chairman 
of the school committee. He shall preside at all meetings of the 
city council and of the school committee at which he is present. He 
shall also, when present, preside at all joint conventions of the 
city council and of the school committee. 

He shall have the right to vote on all questions coming before 
the city council, but shall have no power of veto. 
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He shall have such other duties, rights and powers as may be 
provided by ordinance, not in conflict with this act. . . 

Section 11. All executive and administrative powers, authori- 
ties and duties, not otherwise provided for in this act, shall be 
assigned to a suitable department by the city council by ordinance, 
and changes in the assignments made in this manner may be made 
by ordinance by the affirmative vote of three members of the city 
’ council, or by the qualified voters of the city upon initiative 
petition. 

The city council shall determine the policies to be pursued and 
the work to be undertaken in each department, but each commis- 
sioner shall have full power to carry out the policies or to have the 
work performed in his department as directed by the city council. 

Section 12. Each commissioner may, except as is otherwise 
provided herein, appoint a qualified person to serve as the head 
of each of the departments under his charge and may remove him 
at any time for cause stated in the order of removal. All appoint- 
ments and removals so made shall be subject to confirmation by 
the city council. The employees in each department shall be 
appointed and removed by the head of that department. Nothing 
in this section shall in any way affect the laws governing the civil 
service. ... 


Part V. 
Puan D. 


MAYOR, CITY COUNCIL AND CITY MANAGER. 


Section 3. The government of the city and the general man- 
agement and control of all its affairs shall, be vested in a city 
council. . 

Section 4. The city council shall consist of five members, who 
shall be elected at large by and from the qualified voters of the 
city for a term of two years and until their successors are elected 
and qualified; except that at the first election the three candidates 
having the highest number of votes shall serve for two years and 
the two candidates having the next highest number of votes shall 
serve for’one year. 

Section 5. All the legislative powers of the ity shall be 
vested in the city council. The city council elected as aforesaid 
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shall meet at ten o’clock in the forenoon on the first Monday of 
January in each year, and the members of the city council whose 
terms of office then begin shall severally make oath before the city 
clerk, or a justice of the peace, to perform faithfully the duties 
of their respective offices. The city council shall thereupon be 
organized by the choice of a president, who shall hold his office 
during the pleasure of the city council. The president of the city 
council shall be some member thereof other than the mayor. . 

Section 8. Vacancies in the city council shall be filled by the 
council for the remainder of the unexpired term. 

Section 9. The mayor shall be that member of the city council 
who, at the regular municipal election at which the three members 
of the council were elected, received the highest number of votes, 
except that at the first regular municipal election held in a city 
adopting this plan of government the mayor shall be the councillor 
receiving the highest number of votes. In case two councillors 
receive the same number of votes, one of them shall be chosen 
mayor by the remaining members of the council. In case of a 
vacancy in the office of mayor, the remaining members of the 
council shall choose from their own number his successor for the 
unexpired term. The mayor shall be the presiding officer, except 
that in his absence the president of the council shall preside; and 
in the absence of both the mayor and the president of the council, a 
president pro tempore may be chosen. The mayor shall be the 
official head of the city. He shall have no power of veto, but shall 
have the same power as the other members of the council to vote 
upon all measures coming before it... . 

Section 11. The city council shall appoint a city manager, 
who shall be the administrative head of the city government and 
shall be responsible for the administration of all departments. He 
shall be appointed with regard to merit only, and he need not be a 
resident of the city when appointed. He shall hold office during 
the pleasure of the city council and shall receive such compensation 
as it shall fix by ordinance. 

Srotion 12. The city manager shall (1) be the administrative 
head of the city government; (2) see that within the city the laws 
of the state and the ordinances, resolutions and regulations of the 
council are faithfully executed; (3) attend all meetings of the 
council, and recommend for adoption such measures as he shall 
deem expedient; (4) make reports to the council from time to time 
upon the affairs of the city, keep the council fully advised of the 
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city’s financial condition and its future financial needs; (5) ap- 
point and remove all heads of departments, superintendents and 
other employees of the city. 

Section 13. Such city officers and employees as the council 
shall determine are necessary for the proper administration of the 
city shall be appointed by the city manager, and any other officer 
or employee may be removed by him; but the city manager shall 
report every such appointment and removal to the council at the 
next meeting thereof following any such appointment or removal. 

Srotion 14. The officers and employees of the city shall per- 
form such duties as may be required of them by the city manager, 
under general regulations of the city council. 

Approved May 20, 1915. 


58. A City Manager Charter 


The charter of Berkeley was drafted by a board of 
fifteen freeholders under the home-rule provisions of the 
California constitution. This body was elected on Novem- 
ber 21, 1908, and the document which it framed was ratified 
at a special municipal election during the following Janu- 
ary. Formal approval of the legislature was given the new 
charter by an act of March 4, 1909. 

Technically, this document is still the organic law of 
the city of Berkeley, although the form of government pre- 
scribed has been greatly changed by subsequent amend- 
ments. Perhaps the most important of these amendments 
were those approved January 20, 1923, providing for the 
manager form of government. By 1923 the manager plan 
was no longer in the experimental stage of its development, 
and it was possible for Berkeley to take advantage of the 
experience of other cities. In many respects the amended 
charter is typical of the more advanced and liberal provi- 
sions for this type of municipal government. 

The full charter, as amended, is a very lengthy docu- 
ment, filling a booklet of more than eighty pages. Obvi- 
ously, the complete document cannot be reprinted here. 
The extracts which are given have been selected to show 
the general form of the charter, the special provisions ap- 
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plying to the manager type of government, and the general 
organization and powers of the city and its officials. 


SEs St alads of the City of Berkeley [as amended to 1923] (Berkeley, 
» 9-78. 


CHARTER 
OF THE 


CITY OF BERKELEY 


ARTICLE I. 
NAME AND RIGHTS OF THE CITY 


Sec. 1. The municipal corporation now existing and known 
as the Town of Berkeley shall remain and continue a body politic 
and corporate in name and in fact, by the name of the City of 
Berkeley, and by such name shall have perpetual succession. . . 


ARTICLE II, 


BOUNDARIES 


See. 3. The boundaries of the City of Berkeley shall be as 
follows: . 
ARTICLE ITI. 


ELECTIONS 


See. 4. A municipal election shall be held on the first Tuesday 
in May, 1923, and biennially thereafter. All such elections shall 
be known as regular municipal elections. All other municipal 
elections that may be held shall be known as special municipal 
elections. 

Sec. 5. (1) All elective officers shall be elected by the prefer- 
ential system. ... 

(2) The name of a candidate shall be printed upon the ballot 
when a petition of nomination shall have been filed in his behalf 
in the manner and form and under the conditions hereinafter set 
forth. 

(3) The petition of nomination shall consist of not less than 
twenty-five individual certificates... . 
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ARTICLE IV. 
RECALL OF ELECTIVE OFFICERS 


Sec. 7. (1) Every incumbent of an elective office, whether 
elected by popular vote or appointed to fill a vacancy, is subject to 
recall by the voters of the city. The procedure to effect such 
removal from office shall be as follows: 

(2) A petition signed by qualified electors equal in number to 
twenty per centum of the entire vote cast for Mayor at the last 
preceding general municipal election at which a Mayor was elected, 
demanding an election of a successor of the officer sought to be 
removed, shall be addressed to the Council and presented to the 
City Clerk. The petition may request such election to be held at a 
special municipal election or at the next general municipal election. 
The petition must contain a statement of the reasons for the 
demand. ... 

(4) If the officer sought to be removed shall not resign within 
five days after the petition is filed by the City Clerk, and if the 
petition requests a special election, the Council shall cause a special 
election to be held within forty-five days to determine whether the 
people will recall said officer, or, if a general municipal election is 
to occur within sixty days, the Council may in its discretion post- 
pone the holding of such election to such general municipal 
election. 

(5) In the published call for the election there shall be printed 
in not more than two hundred words the reasons for demanding 
the recall of the officer as set forth in the Recall petition, and in 
not more than two hundred words the officer may justify his course 
in office. 

(6) The officer sought to be removed shall be deemed a candi- 
date and, unless he resigns, his name shall be printed on the ballot. 
The nomination of other candidates and the election shall be in 
accordance with the provisions of Section 5. 

(7) The officer sought to be removed, shall, if he do not resign, 
continue to perform the duties of his office until the election, and, 
if he fail of election, he shall be deemed removed from office. 

(8) No recall petition shall be filed against any officer until he 
has actually held his office for at least three months. 

(9) No person who has been recalled from an elective office, or 
who has resigned from such office while recall proceedings were 
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pending against him, shall be appointed to any office within one 
year after such recall or resignation. . . . 


ARTICLE V. 
ELECTIVE OFFICERS 


Sec. 8. The elective officers of the City shall be a Mayor, an 
Auditor, eight Councilmen and four School Directors. 

The Council shall consist of the Mayor and eight Councilmen, 
each of whom, including the Mayor, shall have the right to vote on 
all questions coming before the Council. .. . 

See. 9. The Mayor, Auditor, Councilmen and School Directors 
shall be elected at the general municipal election on a general ticket 
from the City at large. 

See. 10. To be eligible for the office of Mayor, Auditor or 
Councilman, a person must be a citizen of the United States and 
qualified elector of the State of California and of the City of 
Berkeley. ... 

Sec. 14. The Mayor and Auditor shall each hold office for a 
term of four years from and after the first day of July after his 
election and until his successor is elected and qualified. 

See. 15. The Councilmen shall hold office for a term of four 
years from and after the first day of July after their election and 
until their successors are elected and qualified. Provided, that the 
Councilmen first elected after the adoption of this amendment 
shall, at their first meeting, so classify themselves by lot that four 
of them shall hold office for two years and four of them for four 
years, 

At each general municipal election after the first election held 
after the adoption of this amendment, there shall be elected four 
Councilmen. ... 

Sec. 19. The Councilmen shall each receive a fee of five dollars 
for each meeting of the Council which he shall attend; and the 
Mayor shall receive a fee of ten dollars for each meeting of the 
Council which he shall attend provided, that neither a Councilman 
nor the Mayor shall receive such fees for more than four meetings 
in any one calendar month. 

The Auditor shall receive an annual salary of $3,000, payable in 
equal monthly installments... . 
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ARTICLE VI. 
THE MAYOR 


Sec. 21. The Mayor shall be the chairman of the Council, and 
shall preside at the meetings of the Council and perform such other 
duties consistent with his office as may be imposed by the Council. 
He shall be entitled ta a vote on all matters coming before the 
Council, but shall possess no veto power. He shall be recognized as 
the official head of the City for all ceremonial purposes, by the 
courts for the purposes of serving civil processes, and by the 
Governor for military purposes. He may use the title of Mayor 
in any case in which the execution of contracts or other legal in- 
struments in writing, or other necessity arising from the general 
laws of this State, may so require; but this shall not be construed 
as conferring upon him administrative or judicial functions or 
other powers or functions of a Mayor, under the general laws of 
the State. The powers and duties of the Mayor shall be such as are 
conferred upon him by this amendment, together with such others 
as may be conferred by the Council in the pursuance of the pro- 
visions of this amendment, and no others. 

See. 22. During the temporary absence or disability of the 
Mayor, the Vice-President of the Council shall act as Mayor pro 
tempore. In case of the temporary absence or disability of both 
the Mayor and Vice-President the Council shall elect one of its 
members to be Mayor pro tempore. .. . 


ARTICLE VII, 
EXECUTIVE AND ADMINISTRATIVE DEPARTMENTS 


See. 27. The Council shall appoint an officer, who shall be 
known as the City Manager, who shall be the administrative head 
of the Municipal Government and who shall be responsible for the 
efficient administration of all departments. He shall receive such 
salary as may be fixed by the Council: provided, however, that said 
salary shall not exceed the sum of $10,000 per annum. He shall be 
chosen by the Council without regard to his political beliefs, and 
solely on the basis of his executive and administrative qualifications. 

He shall be appointed for an indefinite period. He can not be 
removed from office except by a vote of six members of the Council. 
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He shall serve at the will of the Council, and in case of his removal 
he may demand written charges and a public hearing thereon 
before the Council, prior to the date upon which his final removal 
is to take place; but the decision and action of the Council upon 
such hearing shall be final, and pending such hearing the Council 
may suspend him from duty. 

During the absence or disability of the City Manager, the 
Council shall designate some properly qualified person to perform 
his duties. Whenever a vacancy occurs in this office, the Council 
shall immediately proceed to elect a City Manager. 

Sec. 28. The City Manager shall be responsible to the Council 
for the efficient administration of all the affairs of the City. He 
shall have the power, and it shall be his duty: 

(a) To see that all laws and ordinances are duly enforced, and 
he is hereby declared to be beneficially interested in their enforce- 
ment and to have the power to sue in the proper court to enforce 
them. 

(b) Except as otherwise provided in this charter, to appoint, 
discipline or remove all heads or directors of departments, chief 
officials, and all subordinate officers and employees of the City, 
subject to the Civil Service provision of this charter. Neither the 
Councii nor any of its committees or members shall dictate or 
attempt to dictate, either directly or indirectly, the appointments 
of any person to office or employment by the City Manager or in 
any manner interfere with the City Manager or prevent him from 
exercising his own judgment in the appointment of officers and 
employees in the administrative service. Except for the purpose 
of inquiry, the Council and its members shall deal with the ad- 
ministrative service solely through the City Manager, and neither 
the Council nor any member thereof shall give orders to any of 
the subordinates of the City Manager, either publicly or privately. 

(ce) To exercise control over all departments, divisions and 
bureaus of the City Government and over all the appointive officers 
and employees thereof. 

(d) Except when the Council is considering his removal, to 
attend all regular meetings of the Council and its committees, with 
the right to take part in discussions, but without power to vote. 
He shall receive notice of all special meetings. 

(e) To recommend to the Council for adoption such measures 
and ordinances as he may deem necessary or expedient. 

(f) To make investigations into the affairs of the City, or 
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any department or division thereof, or any contract, or the proper 
performance of any obligation running to the City. 

(g) To prepare and submit to the Council the annual budget. 

(h) To keep the Council at all times fully advised as to the 
financial condition and needs of the City. 

(i) To submit to the Council, at each meeting, for its appro- 
val, a list of all claims and bills approved for payment by him. 

(j) To devote his entire time to the duties and interests of 
the City. 

(k) To perform such other duties as may be prescribed by 
this charter or be required by ordinance or resolution of the 
Council. 

He shall be charged with the general supervision of all pub- 
lic utility companies insofar as they are subject to municipal 
control; he shall keep himself fully informed as to their com- 
pliance in all respects with the law, and he shall see that all 
franchises granted by the City are faithfully observed. He shall 
cause to be instituted such actions or proceedings as may be neces- 
sary to prosecute public utility companies for violations of law, 
and revoke, cancel or annul all franchises that may have been 
granted by the City to any person, firm or corporation, which 
have become forfeitable in whole or in part, or which for any 
reason are illegal and void and not binding upon the City. 
The City Attorney, on demand of the City Manager, must in- 
stitute and prosecute the necessary actions to enforce the provi- 
sions of this sub-section. 

Sec. 30. The chief officials of the City shall be City Clerk, 
Assessor, Treasurer, Collector, Attorney, Engineer, Chief of Police, 
Fire Chief, Street Superintendent, Health Officer, and five Library 
Trustees. ... 

The City Manager at any time when in his judgment the in- 
terests of the City so demand, may consolidate and place in charge 
of one such officer, the functions and duties of two or more such 
officers. The Council shall by ordinance prescribe the duties of 
all the chief officials. 

Sec. 31. The Council shall have power by ordinance to create 
and discontinue departments, bureaus, offices, deputyships, assist- 
antships and employments other than those prescribed in this 
charter, and to prescribe the duties pertaining thereto. 

Sec. 32. The compensation of all city officers provided for 
by Section 30 of this Charter, except Library Trustees, who shall 
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receive no remuneration, shall be by salary to be fixed by the 
Council on the recommendation of the City Manager. The Council 
shall also fix the compensation of all other officers and employees 
on recommendation of the City Manager, except as in this Charter 
otherwise provided. No officer or employee shall be allowed any 
fees, perquisites, emoluments, rewards or compensations, aside 
from the salary or compensation as fixed by the Council, but all 
fees received by him in connection with his official duties shall 
be paid by him into the City Treasury. 

Sec. 33. Each department and commission shall annually on 
such date as may be fixed by the Council, render to the City 
Manager a full report of all operations of such department or 
commission for the year. 

Sec. 34. The Council shall provide for the publication of the 
annual report of the City Manager. 

See. 35. No member of the Council shall hold any other muni- 
cipal office... . 


ARTICLE VIII. 
THE COUNCIL 


See. 38. The Council shall be the governing body of the mu- 
nicipality. It shall exercise the corporate powers of the City, 
and, subject to the express limitations of this Charter, shall be 
vested with all powers of legislation in municipal affairs adequate 
to a complete system of local government consistent with the Con- 
stitution of the State. ... 


ARTICLE IX. 
POWERS OF THE CITY AND OF THE COUNCIL 


See. 47. Without denial or disparagement of other powers 
held under the constitution and laws of the State, the City of 
Berkeley shall have the right and power: 

(1) To acquire by purchase, condemnation or otherwise, and 
to establish, maintain, equip, own and operate libraries, reading 
rooms, art galleries, museums, schools, kindergartens, parks, play- 
grounds, places of recreation, fountains, baths, public toilets, 
markets, market houses, abattoirs, dispensaries, infirmaries, hos- 
pitals, charitable institutions, jails, houses of correction and farm 
schools, work houses, detention homes, morgues, cemeteries, crema- 
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tories, garbage collection and garbage disposal and reduction 
works, street cleaning and sprinkling plants, quarries, wharves, 
docks, waterways, canals, and all other public buildings, places, 
works and institutions. 

(2) To acquire by purchase, condemnation or otherwise, and 
to establish, maintain, equip, own and operate waterworks, gas 
works, electric light, heat and power works, within or without 
the City, and to supply the City and its inhabitants and also per- 
sons, firms and corporations outside the City, with water, gas and 
electricity. 

(3) To acquire by purchase, condemnation or otherwise, and 
to establish, maintain, equip, own and operate telephone and tele- 
graph systems, cable, electric or other railways, ferries and trans- 
portation service of any kind. 

(4) To sell gas, water, electric current and all products of 
any public utility operated by the City. 

(5) To acquire by purchase, condemnation or otherwise with- 
in or without the City, such lands or other property as may be 
necessary for the establishment, maintenance and operation of 
any public utility or to provide for and effectuate any other public 
purpose; and to sell, convey, encumber and dispose of the same 
for the common benefit. 

(6) To lease to corporations or individuals for the purpose 
of maintenance and operation any public utility owned by the 
City. 

(7) To receive bequests, gifts and donations of all kinds of 
property, in fee simple, or in trust for charitable and other pur- 
poses, and do all acts necessary to carry out the purpose of such 
bequests. ... 

(8) To borrow money for any of the purposes for which the 
City is authorized to provide and for carrying out any of the 
powers which the City is authorized to enjoy and exercise and to 
issue bonds therefor ; provided, that in the procedure for the crea- 
tion and issuance of such bonded indebtedness the general laws 
of the State of California in force at the time of such proceedings 
are taken shall be observed and followed. 

(11) To sue and defend in all courts and places and in all 
matters and proceedings. . 

Sec. 49. As the legislative organ of the City, the Council, 
subject to the provisions and restrictions of this Charter, shall 
have power: 
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(1) To provide a corporate seal, with appropriate device, to 
be affixed to all instruments or writings needing authentication. 

(2) To prescribe fines, forfeitures and penalties for the viola- 
tion of any provision of this Charter or of any ordinance; but no 
penalty shall exceed five hundred dollars or six months’ imprison- 
ment, or both. 

(3) To provide for the summary abatement of any nuisance 
at the expense of the person or persons creating, causing, commit- 
ting or maintaining such nuisance. 

(4) To offer rewards not exceeding two hundred and fifty 
dollars in any one instance for the apprehension and conviction 
of any person who may have committed a felony in the City, and 
to authorize the payment thereof. 

(5) To organize and maintain police and fire departments, 
erect the necessary buildings and own all implements and ap- 
paratus required therefor. 

(6) To establish and maintain a fire alarm and police tele- 
graph or telephone system, and manage and control the same... . 

(7) To regulate or prohibit the manufacture, keeping, stor- 
age and use of powder, dynamite, guncotton, nitroglycerine, fire- 
works and other explosive materials and substances. 

(8) To regulate the storage of hay, straw, oil and other in- 
flammable and combustible materials. 

(9) To regulate the use of steam engines, gas engines, steam 
boilers, and electric motors, and to prohibit their use in such 
localities as in the judgment of the Council would endanger public 
safety. 

(10) To preseribe fire limits and determine the character 
and height of buildings that may be erected therein and the nature 
of the materials to be used in the construction, alteration or repair 
of such buildings or in the repair or alteration of existing build- 
ings within such fire limits. 

(11) To regulate the construction of and the materials used 
in all buildings, chimneys, stacks and other structures; to prevent 
the erection and maintenance of insecure or unsafe buildings, walls, 
chimneys, stacks or other structures, and to provide for their 
summary abatement or destruction; to regulate the materials used 
in and the method of construction of foundations and foundation 
walls, the manner of construction and location of drains and 
sewers, the materials used in wiring buildings or other structures 
for the use of electricity for lighting, power, heat and other pur- 
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poses, and materials used for piping buildings or other structures 
_ for the purpose of supplying the same with water or gas and the 
manner of so doing; to prohibit the construction of buildings and 
structures which do not conform to such regulations. 

(12) To require the owners and lessees of buildings or other 
structures to place upon them or in them fire escapes and appli- 
ances for protection against fire and for the extinguishment of 
fires. . 
(13) To prevent the construction and to cause the removal of 
dangerous chimneys, fireplaces, hearths, stoves, stove pipes, ovens, 
boilers, apparatus and machinery used in any building in the 
City; to regulate the carrying on of manufactories liable to cause 
fire; to prevent the depositing of ashes, the accumulation of shav- 
ings, rubbish, or any combustible material in unsafe places, and 
to make provisions to guard against fires. 

(14) To regulate the size and construction of the entrances 
to and exits from all theatres, lecture rooms, halls, schools, 
churches, and other places for public gathering of every kind and 
to prevent the placing of seats, chairs, benches or other obstruc- 
tions in the hallways, aisles or open places therein. 

(15) To regulate the speed of railroad trains, engines and 
cars passing through the City and the speed of cars of street or 
interurban railway companies using the public streets of the 
City, to require railroad companies to station flagmen, place gates 
or viaducts at all such street crossings as the Council may deem 
proper, to require street cars and local trains to be provided 
with fenders or other appliances for the better protection of the 
public; to prohibit the making up of railroad trains on any of 
the streets, street crossing or street intersections of the City; to 
regulate the speed with which persons may ride or drive or propel 
bicycles, automobiles or other vehicles along or upon any of the 
streets or highways of the City. 

(16) To regulate or prohibit the exhibition or carrying of 
banners, placards, or advertisements, and the distribution of 
handbills in the street, public grounds or upon the sidewalks; 
to regulate and prevent the flying of banners, flags or signs 
across the streets or from houses; to regulate or prohibit traffic 
and sales in the streets and public places; to prevent encroach- 
ments upon or obstructions to the streets, and to require their 
removal. 

(17) To compel the owner or occupant of buildings or grounds 
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to remove dirt, rubbish and weeds from the sidewalk opposite 
thereto. ..:. 

(18) To regulate, license or prohibit the construction and use 
of billboards and signs. 

(19) To regulate and prevent the running at large of dogs, 
to prevent dog fights in the streets, to provide for the destruction 
of vicious dogs, and to require the payment of license fees by the 
owners or persons having possession of dogs. . . 

(20) To prevent or regulate the running at large of any 
animals, and to establish and maintain a pound and authorize the. 
destruction or other disposition of any animals running at large. 

(21) To prohibit and punish cruelty to animals, and to re- 
quire the places where they are kept to be maintained in a clean 
and healthful condition. 

(22) To make all regulations which may be necessary and 
expedient for the preservation of health and the suppression of 
disease; to make regulations to prevent the introduction of con- 
tagious, malignant, infectious or other diseases into the City; to 
make quarantine laws and regulations; to regulate, control and 
prevent the entry into the City of persons, baggage, merchandise 
or other property infected with contagious disease. 

(23) To regulate or prohibit the operation of all manufac- 
tories, occupations or trades which may be of such a nature as to 
affect the public health or good order of the City or disturb the 
public peace, or which may be offensive or dangerous to the in- 
habitants residing in the vicinity, and to provide for the punish- 
ment of all persons violating such regulations and the punishment 
of all persons who knowingly permit the same to be violated in 
any building or upon any premises owned or controlled by them; 
to make regulations for the suppression of disagreeable, offensive 
and injurious noises. 

(24) To provide for and regulate the inspection by the 
Health Officer of meats, poultry, fish, game, bread, butter, cheese, 
lard, eggs, vegetables, breadstuffs, milk and other food products 
offered for sale in the City, and to provide for the taking and 
summarily destroying of any such products as are unsound, spoiled, 
adulterated, or unwholesome, and to regulate and prevent bring- 
ing into the City or having or keeping within the City any such 
unsound, spoiled, adulterated or unwholesome products. 

(25) To provide for and regulate the inspection of all dairies 
that offer for sale or sell any of their products in the City. 
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(26) To regulate lodging, tenement and apartment houses 
and to prevent the overcrowding of the same and to require that 
they be put and kept in proper sanitary condition. 

(27) To regulate the construction, repair and use of sewers, 
sinks, gutters, wells, cesspools, and vaults, and to compel the 
connecting, cleaning, or emptying of the same, and to designate 
the time and manner in which the work shall be done. 

(28) To provide for the collection and disposal of garbage, 
ashes, animal and vegetable refuse, dead animals, animal offal, 
rubbish and waste matter. 

(29) To license for purpose of regulation and revenue all 
and every kind of business not prohibited by law to be trans- 
acted or carried on in the City; to fix the rates of licenses upon 
the same, and to provide for the collection thereof by suit or 
otherwise. 

(30) To establish stands for hacks, public carriages, express 
wagons, and other public vehicles for hire, and regulate the 
charges of such hacks, public carriages, express wagons, and other 
public vehicles, and to require schedules of such charges to be 
posted in or upon such public vehicle. 

(31) To provide for the inspection and sealing of all weights 
and measures used in the City, and enforce the keeping and use 
by dealers of proper weights and measures duly tested and 
sealed. 

(82) To license, regulate, restrain or prohibit all exhibitions, 
public shows, games and amusements; to prevent and prohibit 
all descriptions of gambling and fraudulent devices and practices, 
all playing of cards, dice or other games of chance for the pur- 
pose of gambling, . . . and to authorize the destruction of all 
instruments used for the purpose of gambling. 

(33) To restrain and punish vagrants, mendicants, lewd per- 
sons and prostitutes; to prevent and punish drunkenness, prize 
fights and all offensive, immoral, indecent and disorderly conduct 
and practices in the City. 

(34) To levy and collect taxes upon all real and personal 
property within the City, subject to the limitations elsewhere in 
this Charter provided. 

(35) To order the repaying by the Treasurer of any taxes, 
percentages or costs erroneously or illegally collected. 

(36) To fix the fees and charges for all official services not 
otherwise provided for in this Charter. 
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(37) To provide an urgent necessity fund not exceeding five 
hundred dollars a year, to be expended under the direction of 
the Mayor. 

(38) To provide for the lease of any lands now or hereafter 
owned by the City, but all leases shall be made at public auction 
to the highest responsible bidder. . 

(39) To provide for the purchase of property levied upon 
or under execution in favor of the City, but the amount bid on 
such purchase shall not exceed the amount of judgment and costs. 

(40) To provide for the sale at public auction, after adver- 
tising for five days, of personal property unfit or unnecessary for 
the use of the City. 

(41) To provide for the execution of all trusts confided to 
the City. 

(42) To establish or change the grade of any street or public 
place. 

(43) To order the whole or any part of any street, avenue, 
lane, alley, court or place within the City of Berkeley to be graded 
or regraded to the official grade, planked or replanked, paved 
or repaved, macadamized or re-macadamized, graveled or re-grav- 
eled, piled or re-piled, capped or re-capped, sewered or re-sewered, 
and to order sidewalks, manholes, culverts, cesspools, gutters, tun- 
nels, curbing and cross walks to be constructed therein, and to order 
breakwaters, levees or walls of rock or other material to protect 
the same and also any other work or improvement therein; to 
provide for the care of shade trees planted therein and to cause 
shade trees to be planted, set out and cultivated therein; and also 
to order drainage or sanitary sewers or storm water sewers to be 
constructed on or through private property... . 

(44) To order the opening, extending, widening, straightening 
or closing of any street, lane, alley, court or public place within 
the City or over tide lands and lands covered by the waters of 
San Francisco Bay within the City... . 

(45) To provide for the lighting of the streets, highways, 
public places, and public buildings and for supplying the City 
with water for municipal purposes. 

(46) To set apart as a boulevard or boulevards any street or 
streets over which there is no existing franchise for any railroad 
and to regulate and prevent heavy teaming thereon. ... 

(47) Whenever any street or portion of a street shall be 
abandoned or closed by ordinance, to convey by deed such street 
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or portion of street so abandoned or closed, to the owners of the 
lands adjacent thereto in such wise as the Council shall deem that 
equity requires. 

(48) To improve, keep in repair and control the waterfront 
of the City, to fix the rates of wharfage, dockage, and tolls, and 
provide for the collection thereof, to license, regulate and control 
the landing, anchorage and moorage of steamboats, sailing vessels, 
rafts, tug boats and all other watercraft within the jurisdiction 
of the City. 

(49) To fix and determine by ordinance in the month of 
February of each year, to take effect on the first day of July 
thereafter, the rates or compensation to be collected by any per- 
son, firm or corporation in the City, for the use of water, heat, 
light, power or telephone service, supplied to the City or to the 
inhabitants thereof, and to prescribe the quality of the service. 

(50) To regulate street railroads, their tracks and cars... . 

(51) To require every railroad company to keep the streets 
in repair between the tracks, and along and within the distance 
of two feet upon each side of the tracks, occupied by the company. 

(52) To permit the laying down of spur or side tracks and 
running cars thereon, for the purpose of connecting warehouses, 
manufactories or other business industries and enterprises with 
any line of railroads that may be built along the water front or 
with any other lines of railroad which do now or may hereafter 
enter the City, subject to such regulations and conditions as may 
be prescribed from time to time by the Council. .. . 

(53) To cause the removal and placing underground of all 
telephone, telegraph, electric light or other wires within the City, 
or within any designated portion thereof, and to regulate or pro- 
hibit the placing of poles and suspending of wires along or across 
any of the streets, highways and public places in the City. 

(54) To regulate the size and location of all water pipes, 
gas pipes, and all other pipes and conduits laid or constructed in 
the streets and public places, and to require the filing of charts 
and maps of such pipes and conduits. 

(55) To make all rules and regulations governing elections 
not inconsistent with this Charter. 

(56) To establish a bureau of Civil Service and to appoint a 
commission, to serve without compensation, to administer the same 
under the rules and regulations to be made by the Council. Such 
commisson shall, among other things, provide for the classification 
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of all employments in the administrative service of the City not 
excepted by the provisions of this Charter, by the Council or by 
the people, for open, competitive and free examinations as to fit- 
ness, for an eligible list from which vacancies shall be filled, for 
a period of probation before employment is made permanent, and 
for promotion on the basis of merit, experience and record. 

(57) To establish a Civic Art Commission... . 

(58) To establish a Park Commission. .. . 

(59) To establish a Playground Commission. . . 

(60) To establish a Commission of Public Charities. ... 

(61) To provide a suitable procedure for taking over or 
otherwise acquiring municipal ownership of public utilities. 

(62) To enact appropriate legislation and do and perform 
any and all other acts and things which may be necessary and 
proper to carry out the general powers of the City or any of the 
provisions of this Charter, and to exercise all powers not in con- 
flict with the Constitution of the State, with this Charter or with 
ordinances adopted by the people of the City. 


ARTICLE X. 


FINANCE AND TAXATION 


See. 52. On or before the first Monday in April in each year, 
or on such date in each year as shall be fixed by the Council, 
the heads of departments, offices, boards and commissions shall 
send to the City Manager a careful estimate, in writing, of the 
amounts, specifying in detail the objects thereof, required for 
the business and proper conduct of their respective departments, 
offices, boards and commissions, during the next ensuing fiscal 
year. 

See. 53. On or before the first Monday in May in each year, 
or on such date in each year as shall be fixed by the Council, the 
City Manager shall submit to the Council a tentative budget which 
shall contain an estimate of the probable expenditures of the City 
Government for the next ensuing fiscal year, stating the amount 
required to meet the interest and sinking funds for the outstanding 
funded indebtedness of the City, and the wants of all departments 
of the municipal government in detail, and showing specifically 
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the amount necessary to be provided for each fund and depart- 
ment; also an estimate of the amount of income from fines, licenses 
and other sources of revenue, exclusive of taxes upon property, 
and the probable amount required to be levied and raised by taxa- 
tion. 

See. 54. The Council shall meet annually prior to fixing the 
tax levy, and after considering the tentative budget submitted 
by the City Manager ‘shall make a final budget of the estimated 
amounts required to pay the expenses of conducting the business 
of the City Government for the next ensuing fiscal year. ... 

And the Council at the same time shall pass an annual appro- 
priation ordinance, which shall be based upon the budget sub- 
mitted by the City Manager, and made up as herein provided. 
The total amount of appropriations shall not exceed the estimated 
revenues of the City. 

Before the annual appropriation ordinance has been passed, 
the Council may make temporary appropriations for current de- 
partment expenses, chargeable to the appropriations of the year 
when passed, to an amount sufficient to cover the necessary ex- 
penses of the various departments until the annual appropriation 
is in force... . 

At any meeting after the passage of the appropriation or- 
dinance, the Council by a vote of six of its members may amend 
such ordinance, so as to authorize the transfer of unused balances 
appropriated for any purpose, including the emergency fund, to 
another purpose, or to appropriate available revenues not included 
in the annual budget... . 

Sec. 56. The Council must finally adopt, not later than the 
first Tuesday in September, an ordinance levying upon the as- 
sessed valuation of the property in the City, subject to the pro- 
visions of this Charter, a rate of taxation upon each hundred 
dollars of valuation sufficient to raise the amounts estimated to be 
required in the annual budget, less the amount estimated to be 
received from fines, licenses and other sources of revenue. .. . 

See. 57. The tax levy authorized by the Council to meet the 
municipal expenses for each fiscal year shall not exceed, except as 
herein provided, the rate of one dollar on each one hundred dol- 
lars of the assessed value of all real and personal property within 
the City... . . 
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ARTICLE XI. 
PUBLIC WORKS AND SUPPLIES 


ARTICLE XII. 
FRANCHISES 


ARTICLE XIII. 
THE INITIATIVE 


ARTICLE XIV. 
THE REFERENDUM 


ARTICLE XV. 
THE PUBLIC SCHOOLS 


ARTICLE XVI. 
MISCELLANEOUS 


coo ee 


See. 115. The City of Berkeley shall have the right and power 
to make and enforce all laws and regulations in respect to munici- 
pal affairs, subject only to the restrictions and limitations provided 
in this Charter; provided, however, that nothing herein shall be 
construed to prevent or restrict the City from exercising or con- 
senting to, and the City is hereby authorized to exercise, any and 
all rights, powers and privileges heretofore or hereafter granted 
or prescribed by general laws of the State... . 


th 


APPENDIX I 


SUPPLEMENTARY MATERIAL IN PAMPHLET Form 2 


Key to Abbreviations. 


A.A.I.C, American Association for International Conciliation, 407 W. 
117th St., New York, N. Y. 

A.H.L. American History Leaflets, Simmons-Peckham Co., 112 E. 
19th St., New York, N. Y. 

EJ. Haldeman-Julius Co., Girard, Kansas. 

O.S.L. Old South Leaflets, Old South Association in Boston, Old 
South Meeting-house, Boston, Mass. 

S.P.D. Superintendent of Public Documents, Washington, D. C. 

W.P.F. World Peace Foundation, 40 Mt. Vernon St., Boston, Mass. 


1. HISTORICAL DOCUMENTS. 
A. Colonial. 


1.” Magna Carta. 0. S. L. No. 5, 5c; 8. P. D. 5e. 

2. Charter of Massachusetts Bay, 1629. O. S. L. No. 7, 5e. 

3. Massachusetts Body of Liberties, 1641. O. S. L. No. 

164, 5c; A. H. L. No. 25, 30ce. 

4. New England Confederation, 1643. O. S. L. No. 169; 
ben Ay. Li, No.7; 30. 

Franklin’s Plan of Union, 1754. O. S. L. No. 9, 5e. 

Plans of Union, 1696-1780. A. H. L. No. 14, 30e. 

Declaration of Independence. O. S. L. No. 3, 5¢; A. 
H. L. No. 11, 30¢ (contains also Jefferson’s proposed 
Instructions to the Virginia Delegates, 1774); S. P. 
D. 5c. See also Constitution of the United States. 


B. Formation of the Constitution. 


1. Articles of Confederation. O. S. L. No. 2, 5¢; A. H. L. 
No. 20, 30e (contains also Franklin and Dickinson 
drafts). See also Constitution of the United States. 

2. Northwest Ordinance, 1787. O. 8S. L. No. 13, 5e. 
4Literature of a purely propagandist nature is not listed unless it has 
some special importance for the study of American government. Many of the 


pamphlets named contain material other than the single document mentioned. 
Where no price is given, the pamphlet may in most cases be obtained gratis. 
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3. Proposals to Amend the Articles of Confederation, 
1780-1787. A. H. L. No. 28, 30ce. 

4. Constitution of the United States (with Amendments). 
0.8: Noy 1) Se" A He Ls Nov'8, 306 S.3P Dae; 
Lefax Co. (9th and Sansom Sts., Philadelphia, Pa.) 
No. 6-81, 10c; Nat. Security League; Nat. Assoc. 
for Constitutional Government; H. J. No. 687, 10c; 
Carnegie Endowment, $1.00 (with Declaration of 
Independence and Articles of Confederation). 

The Federalist, Nos. 1, 2. O. S. L. No. 12, 5e. 

6. Virginia and Kentucky Resolutions, A. H. L. No. 11, 

30¢e. 


SA 


II. MESSAGES AND ADDRESSES OF THE PRESIDENT. 


A. Annual Messages. 


The annual message of the President is printed for the use 
of Congress. Copies may sometimes be secured from mem- 
bers of Congress. The surplus is transferred to the Super- 
intendent of Public Documents for sale. A large number 
dating from 1887 to the present time are available there 
at five cents each. Other messages of special interest are: 


1, President Monroe, 1823. O. 8. L. No. 56, 5¢; A. H. L. 
No. 4, 30e (contains also supplementary declarations 
relative to the Monroe Doctrine, 1789-1891.) 

2. Lincoln’s First Message, 1861. A. H. L. No. 18, 30¢ 
(contains also Lincoln’s First Inaugural.) 


B. Special Messages. 


Many of the more important special messages of the Pres- 
ident may be obtained from the Superintendent of Public 
Documents at five cents each. Of special interest are the 
following: 


1. Monroe, Messages on Florida. O. S. L. No. 129, 5e. 

2. Taft, Transmitting Report of Economy and Efficiency 
Commission (1913). 8S. P. D. 5e. 

3. Harding, First Budget Message, 1921. S. P. D. 5e. 


C. Other Public Addresses. 


The inaugural addresses of the Presidents are published 
in pamphlet form and current numbers are obtainable from - 
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the Superintendent of Public Documents at five cents each. 
Other public addresses obtainable in pamphlet form are: 


1. Washington’s Inaugural Addresses. O. S. L. No. 10, 
5¢e. 

2. Adams’ Inaugural Addresses. O. S. L. No. 103, 5e. 

3. Jefferson’s Inaugural Addresses. O. S. L. No. 104, 5c. 

4. Washington’s Farewell Address. O. 8S. L. No. 4, 5e. 
De dd. ETC, 

5. War Speeches of Woodrow Wilson. H. J. No. 125. 

10e. 
Speeches of Washington. H. J. No. 276. 10c. 
7. Speeches of Lincoln. H. J. No. 214. 10e. 


o 


OTHER NATIONAL EXECUTIVE DOCUMENTS. 


1. Chart showing present organization of government de- 
partments (1923), with proposed changes. S. P. D. 
de. 

2. Statement of organization of government departments, 
with proposed changes. (1923). S. P. D. 11e. 

3. Census Bulletins. Large assortment to be had from 
the Superintendent of Public Documents. See Price 
List 70, ‘‘Census.’’ 

4. Civil Service, General Information Circular. Civil 
Service Commission, Washington, D. C. 

5. American Foreign Service. S. P. D. 5¢; Department 
of State. 

6. Naturalization Forms. Some of these may be secured © 
from the Commissioner of Naturalization, Depart- 
ment of Labor. Some are reprinted in the following 
pamphlets [See also Naturalization Laws] : 

‘How to Obtain Citizenship Papers,’’ Nat. Security 
League. 

‘““How to become a Citizen,’’ Foreign Language In- 
formation Service. 

‘Syllabus of Naturalization Laws.’’ Bureau of Nat- 
uralization, Department of Labor. 

7. Tariff Commission, special surveys. A large number 
of these have been published. See 8. P. D. Price 
list No. 37, ‘‘Tariff and Taxation.’’ These pamphlets 
are also listed in Public Affairs Information Service. 
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8. 


9. 


Documents Relating to Territorial Administration. A. 
H. L. No. 32, 30e. 

Extracts from Official Papers relating to the Isthmian 
Canal, 1515-1909. A. H. L. No. 34, 30c. 


IV. U. S. STATUTES AND TREATIES. 


A. Current Statutes: (These are published in the form of 
slip laws and may be secured currently from the Super- 
intendent of Public Documents for five cents each. Those 
which are exceptionally long cost slightly more.) 


B. Acts of Special Importance for American Government. 


if 


Civil Service Act (with rules and executive orders, as 
amended). Civil Service Commission, Washington, 
Dene) 

Civil Service Retirement Act (as amended). S. P. D. 
5e; Civil Service Commission, Washington, D. C. 

Classification Act of 1923. S. P. D. 5c. 

Act authorizing consolidation of executive bureaus, 
31918; S2P22D..5¢: 

Interstate Commerce Acts (as amended to 1923). S. 
PD, 20¢: 

Transportation Act of 1920 (Esch-Cummins Law). 
. Pao; 

Federal Anti-Trust Laws (as amended.) S. P. D. 10c; 
Department of Justice; Document Room, House of 
Representatives. 

Employers’ Liability Laws (1922). 8S. P. D. 5e. 

Pure Food and Drug Acts (as amended, 1922). S. 
P. D. 5c. 

Federal Reserve Act (as amended, 1923). S. P. D. 
15e. 

Federal Farm Loan Act, 1916. S. P. D. 10e. 

Agricultural Credits Act, 1923. 8S. P. D. 5e. 

Federal Power Commission Act, 1920. 8S. P. D. 5e. 

Oil Land Leasing Acts, 1924. §. P. D. 5e. 

Coal Commission Acts, 1923. S. P. D. 5e. 

Cotton Standards Act, 1923. S. P. D. 5e. 

Copyright Law, 1923. S. P. D. 10e. 

Fordney-McCumber Tariff Act, 1922. S. P. D. 10e. 

Volstead Act. S. P. D. 5e. 
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20. Vocational Education Act (Smith-Hughes), 1917. 
Seok. ey Se: 

21. Maternity Act, 1921. S. P. D. 5e. 

22. Highway Construction Act, 1916. S. P. D. 5e. 

23. Immigration Laws and Rules, 1924. 8S. P. D. 15; 
Bureau of Immigration, Department of Labor. 

24. Espionage Act. S. P. D. 5e. 

25. Naturalization Acts. S. P. D. 5e. 

With regulations and forms. Bureau of Naturalization, 

Department of Labor; Fletcher Tract Co., 1300 E. 
Ist St., Los Angeles, 50¢c (contains also Declaration 
of Independence and Constitution). 

26. Cable Act for Naturalization of Married Women, 1922. 
S. P. D. 5e. 


C. Treaties. 


These are published when proclaimed by the Secretary of 
State. Copies may be secured (currently) from the Secre- 
tary of State or from the Superintendent of Public Docu- 
ments. Treaties of special interest to students of American 
Government are: 


1. Treaty of Peace with Germany, 1919. A. A. I. C. No. 
142, 5¢; W. P. F. 25e; S. P. D..5e. 

2. Treaties of Peace between U. S. and Germany, Austria, 
and Hungary. S. P. D. 5¢ each; Department of 
State; A. A. I. C. No. 170, 5c. 

8. Washington Treaties for Limitation of Naval Arma- 
ments. S. P. D. 5¢ each; Department of State; A. 
A. I..C. No. 172, 5e. 

4. Extradition treaty with Esthonia, 1924. S. P. D. 5c; 
Department of State. 

5. Isle of Pines Treaty. S. P. D. 5¢; Department of 
State. 


V. OTHER DOCUMENTS OF NATIONAL INTEREST. 


A. Congressional Documents. 


1. Hearings of Committees. These are usually too large 
for class distribution. Copies may be secured from 
members of Congress or from the Superintendent 
of Public Documents. 
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2. Reports of Committees. When these are printed, 
they may be secured currently from members of 
Congress or from the Superintendent of Public Docu- 
ments. 

3. Contested Election Cases. A large number of these 
are available. See Price List 54, ‘‘ Political Science.”’ 
Superintendent of Public Documents. 

4. Bills, Joint Resolutions, Concurrent Resolution, and 
Resolutions, These may be secured from the mem- 
ber who introduced them, or from other members of 
Congress, if applied for currently. 

5. Congressional Directory. S. P. D. 50c; members of 
Congress. 

6. Rules of the House of Representatives (with Jeffer- 
son’s Manual and the Constitution.) S. P. D. 50e; 
members of Congress. 

7. Rules of the Senate. S. P. D. 50c; U. S. Senators. 

8. Congressional Record (daily issues). S. P. D. 15c; 
members of Congress. 

9. Calendars of the House and Senate (daily). Mem- 
bers of Congress. 


B. United States Supreme Court. 


1. Rules of the Supreme Court. S. P. D. 5e. 

2. Reports of the Supreme Court (pamphlets published 
currently). S. P. D. 25e; ‘‘Supreme Court Re- 
porter,’’ West Publishing Co., St. Paul; ‘‘Lawyers’ 
Edition,’’ Lawyers’ Codperative Publishing Co., 
Rochester, N. Y. 

3. Dred Scott Decision (Extracts). A. H. L. No. 23, 30ce. 


C. International. 


The World Peace Foundation is the American distributor 
for the numerous publications of the League of Nations. 
Documents of particular interest for American Govern- 
ment are: 


1. Covenant of the League of Nations. S. P. D. 5c; A. 
A. I. C. (Mr. 1919) 5c; A. A. I. C. No. 189, 5c; In- 
stitute of International Education, No. 1. 25¢ (with 
explanatory outline) ; League to Enforce Peace; W. 
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P. F. 5¢ (contains amendments proposed). See also 
Treaties. 


2. Rules of Procedure of the Assembly of the League of 


Nations, W. P. F. 20c. 


3. Permanent Court of International Justice. W. P. F. 


4, 


20e. 
Draft Scheme for. A. A. I. C. No. 157. 5¢e. 
Resolution establishing. W. P. F. 5e. 

Chart of League of Nations and Permanent Court of 
International Justice. W. P. F. 5e. 


D. Political Parties. 


a 


2. 


Platforms. (These are published by the party and 
are distributed gratis during the campaign. Address 
the national committee headquarters); H. J. No. 
A-1000, 10e. 

Political Tracts. (These are distributed gratis during 
the campaign. Address the national committee head- 
quarters. ) 


VI. STATE GOVERNMENT. 


A. Constitutions. 


The following states have published their constitutions in 
pamphlet form during recent years: 


i; 


2. 


Alabama. Constitution (1901), Amendments to the 
Constitution (1923). Secretary of State. 

Arizona. Constitution (1917). Legislative Reference 
Library; Secretary of State. 

California. Constitution (1923). Secretary of State. 
Constitution with summary of amendments (1917). 
Legislative Counsel Bureau. 

Colorado. Constitution (1918). Secretary of State, 
50e. 

Connecticut. Constitution. (1922). Secretary of 
State. 

Delaware. Constitution (1923). Secretary of State. 

Georgia. Constitution and amendments (1924). As- 
sistant State Librarian, 50c. 

Idaho. Constitution (1915). Secretary of State. 
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9. 


10. 


ale 


12. 


13. 


14. 
15. 


16, 
17. 
18. 
19. 


20. 
21. 


22. 
23. 
24, 
25. 
26. 
27. 


28. 
29. 


30. 


Illinois. Constitution (1922). Secretary of State. 
Constitution annotated (1920). Legislative Reference 
Bureau. 

Indiana. Constitution (contains also U. S. Constitu- 

tion) (1922). Legislative Reference Bureau. 

Iowa. Constitution with historical Introduction. 
(1919). Secretary of State; (1922) State Historical 
Society, 50c: 

Kansas. Constitution with amendments (1920). Sec- 
retary of State. 

Louisiana. Constitution (contains also Act authoriz- 
ing the Constitutional Convention, 1921, and fac- 
simile signatures of members) (1921). Seeretary of 
State. 

Maine. Constitution (1920). Secretary of State. 

Maryland. Budget Amendment (1917). Department 
of Legislative Reference. 

Massachusetts. Constitution (1922). Secretary of the 
Commonwealth. 

Michigan. Constitution (1919). Secretary of State. 

Minnesota. Constitution (1923). Secretary of State. 

Missouri. Constitution, annotated (1923). Secretary 
of State. 

Nebraska. Constitution (1920). Secretary of State. 

Nevada. Constitution (contains also U. S. Constitu- 
tion) (1921). Secretary of State. 

New Jersey. Constitution (1923). Secretary of State. 

New York. Constitution (1923). Secretary of State. 

North Carolina. Constitution annotated (1922). See- 
retary of State. 

North Dakota. Constitution annotated (1922). Sec- 
retary of State. 

Ohio. Constitution (1922). Secretary of State; Legis- 
lative Reference Department. 

Oklahoma. Constitution (1907) (contains also en- 
abling act). Secretary of State. 

Oregon. Constitution (1919). Secretary of State. 
Pensylvania. Constitution (contains also U. S. Con- 
stitution) (1916). Legislative Reference Bureau. 
Rhode Island. Constitution with amendments (1922). 

Secretary of State. 


31. 


32. 


33. 


34, 


35. 


36. 
37. 


38. 


39. 
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South Dakota. Constitution, annotated (1923). See- 
retary of State. 

Tennessee. Constitution (contains also Acts for call- 
ing of constitutional convention) (19—). Secretary 
of State. 

Texas. Constitution (contains also U. S. Constitu- 
tion) (19—). Secretary of State. 

Utah. Constitution with amendments (1923). Sec- 
retary of State. 

Vermont. Constitution with amendments (1924). Sec- 
retary of State. 

Virginia. Constitution (1923). Secretary of State. 

Washington. Constitution (contains also enabling 
act) (1923). Secretary of State. 

Wisconsin. Constitution (contains also U. S. Consti- 
tution and historical sketch) (1918). Department 
of State. 

Wyoming. Constitution (1908). Secretary of State. 


Other states publish their constitution in the legis- 
lative manuals or other documents. Attention should 
also be called to the ‘‘Model State Constitution with 
supporting Articles’’ published by the National Mu- 
nicipal League, 25c. 


B. Ezecutiwe Documents. 


1. Governor’s Messages. 


The regular messages of the governor to the legisla- 
ture are published in practically all of the states. 
Copies of current messages may be generally secured 
by addressing the governor of the state concerned. 

Special messages, particularly the budget messages, 
are frequently published and may be secured from the 
governor. 


2. State Budgets. 


These are generally too bulky for general class dis- 
tribution. The following states have published budgets 


872 MATERIALS ON AMERICAN GOVERNMENT 


during the past four years. The agency publishing 
the budget is given rather than the agency compiling it. 


se CO grey Soe ON. es 09 BO" fat 


Arizona. Governor. 

California. Governor. 

Connecticut. Governor. 

Delaware. Governor. 

Illinois. Governor. 

Indiana. Governor. 

Iowa. Governor. 

Kansas. Governor. 

Louisiana. Tax Commission. 
Maryland. Governor. 

Nebraska. Department of Finance. 
New York. Board of Estimate and Control. 
Ohio. Governor. 

Oregon. Budget Commissioners. 
Pennsylvania. Governor. 

Rhode Island. State Treasurer. 
South Carolina. Governor. 

Texas. Board of Control. 

Vermont. Legislative Committee on the Budget. 
Virginia. Governor. 

Wisconsin. Board of Public Affairs. 


3. Other addresses and documents of the Governor. 


1. 


Inaugural Addresses. These are usually delivered 


in the form of messages to the legislature. A few 
states publish separate inaugural addresses. 


a. 
b. 
@. 


New Mexico. 1923. Governor. 
Maryland. 1924. Governor. 
Pennsylvania. 1923. Governor. 


2. Public Addresses. Texas. 1923. Governor. 
3. Appeals to the People. 


a. 


Kansas. 1923. ‘‘Where your tax dollar of 1922 
goes.’’? Governor. 


b. New York. 1924. ‘‘Financial statement issued to 


the people.’’ Governor. 
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4, Regular Reports of State Executive Departments. 


These are frequently published, but are often too 
bulky for general class distribution. Current copies 
may usually be secured from the department concerned. 


5. Election Laws. 


Many states publish the election laws separately in 
pamphlet form. These are generally distributed gratis 
to their own citizens, and after elections may frequently 
be obtained in limited quantities by citizens of other 


states. 
ate 


Alabama. Primary Law, 1919. Democratic State 
Executive Committee, 50c; Department of 
Archives and History. 

Arizona. Election Laws, 1924. Secretary of State. 

Arkansas. Digest of Election Laws, 1911. Secre- 
tary of State. 

Primary Election Laws, 1916. Secretary of 
State. 
Absent Voters Law, 1917. Secretary of State. 

California. Election Laws, 1922. Legislative 
Counsel Bureau; Secretary of State. 

Forms provided for by the Presidential Pri- 
mary Act, 1924. Secretary of State. 

Colorado. Election Laws, annotated, 1922. Sec- 
retary of State. 

Connecticut. Election and Naturalization Laws, 
1919. Secretary of State. 

Election Laws, 1922. Secretary of State. 

Delaware. Registration and Election Laws, 1921. 
Secretary of State. 

Amendments to Registration and Election 
Laws, 1923. Secretary of State. 

Florida. Election Laws, 1923. Secretary of State. 

Idaho. Election Laws, 1922. Secretary of State. 

Illinois. Election Laws, 1923. Secretary of State. 
Primary Election Laws, 1921. Secretary of 
State. 

Election Laws, 1923. Board of Election Com- 
missioners, Chicago, II. 
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11. 


12. 


13. 


14, 


15. 


16. 


17. 


18. 


19. 


20. 


21. 


22. 


23. 


Indiana. Election Laws, 1922. Board of Election 
Commissioners. 

Election Laws, 1924. Board of Election Com- 
missioners. 

Election Laws (Primary Elections), 1924. 
Board of Election Commissioners. 

Kansas. Primary Election Laws, 1924. Secretary 
of State. 

Kentucky. Election Laws, 1924. Secretary of 
State. 

Louisiana. General Election Laws, 1916. Secre- 
tary of State. 

Primary Election Law, 1922. Secretary of 
State. 

Maine. Laws pertaining to Elections, 1924. Sec- 
retary of State. 

Primary Election Law, 1924. Secretary of 
State. 
Absent Voting Law, 1922. Secretary of State. 

Maryland. Registration and Election Laws, 1923. 
Secretary of State. 

Massachusetts. General Laws relating to Pri- 
maries, Caucuses and Elections, 4 parts, 1921. 
Secretary of the Commonwealth. 

Michigan. Laws relating to Elections, 1924. See- 
retary of State. 

Minnesota. Election Laws, 1924. Secretary of 
State, 10e. 

Selected Opinions of the Attorney General re- 
lating to Elections, 1920. Attorney General. 
Digest of Election Laws, 1922. Minnesota 
League of Women Voters, 313 Meyers Arcade, 
Minneapolis, Minn, 

Nebraska. Election Laws, 1923. Secretary of 
State, 80c. 

Nevada. Election Laws, 1923. Secretary of 
State. 

New Hampshire. Primary and Election Laws, 
1922. Secretary of State. 

New Jersey. Act to regulate Hlections, 1925. 
Secretary of State. 


24. 


25. 


26. 


aT. 


28. 


29. 
30. 


31. 


32. 


33. 


34. 


39. 
36. 


37. 


38. 


39. 


40. 


41. 
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New York. Election Laws, 1924. Secretary of 
State. 

North Carolina. Election Laws, 1919. State 
Board of Elections. 
Amendments to Election Law, 1923. Secretary 
of State. 

North Dakota. Election Laws, 1921. Secretary of 
State. 
Election Laws Supplement, 1923. Secretary of 
State. 

Ohio. Election Laws (contains also the Natural- 
ization Laws), 1924. Secretary of State. 

Oklahoma. Primary and General Election Laws, 
1921. State Election Board. 

Oregon. Election Laws, 1923. Secretary of State. 

Pennsylvania. Digest of Election Laws, 1920. 
Secretary of State. 

Rhode Island. Election Laws, 1922. Secretary . 
of State. 

South Carolina. Election Laws, 1922. Secretary 
of State. 

Tennessee. Election Laws, 1922. Secretary of 
State. 

Texas. Election Laws, annotated, 1914. Attorney 
General, 5c, 

Utah. Election Laws, 1921. Secretary of State. 

Vermont. Laws relating to Elections, 1920. Sec- 
retary of State. 

Virginia. Election Laws, 1922. Secretary of the 
Commonwealth. 

Washington. Election Laws, 1924. Secretary of 
State. 

West Virginia. Election Laws, 1924. Secretary 
of State. 

Wisconsin. Election Laws, with forms, 1923. Sec- 
retary of State. 

Wyoming. Election Laws, 1922. Secretary of 
State. 


6. Other State Executive Publications. 
1. Publicity pamphlets. These may usually be se- 
cured from the Secretary of State. The following 
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states issued pamphlets through that office in 1924: 
Arizona, California, Illinois, Oregon, Washington. 


2. Taxation pamphlets. 

a. State Levy of Taxes. 1923. Oregon Tax Com- 
mission. 

b. Receipts and Disbursements of the State. 1924. 
Wisconsin Tax Commission. 

ce. Analysis of 1921 Taxes. Nebraska Department of 
Finance. 

d. Assessors’ Manual, 1925. Minnesota Tax Com- 
mission. 


3. Civil Service pamphlets. 

The Civil Service Commissions of the following 
states have recently published pamphlets of regula- 
tions, ete. California, Colorado, New Jersey, New 
York. Similar pamphlets of older date may be se- 
cured in other states. 


4, Reorganization of State Government. 
a. Nebraska. Legislative Reference Bureau, 1923. 
b. Pennsylvania. Pennsylvania State Association, 
1922. 1920 Chestnut St., Philadelphia. 
5. Electoral College Procedure, New York. 1925. See- 
retary of State. 
6. Indiana’s Record of State Government, 1921-1923. 
Secretary of State. 


B. Legislative Documents. 


1. Reports of Committees and Commissions. These are 
frequently published. They may usually be secured 
from members of the legislature, members of the com- 
mittee or commission, or from the Secretary of State. 


2. Bills. Most states provide for the publication of bills 
introduced. They may be secured during the session 
from members of the legislature. 


3. Legislative Manuals, Blue-books, Registers, ete. These 
are usually too bulky for general class distribution. 
A list of the States publishing books of this nature 
may be found in Milton Conover, Working Manual 
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of Original Sources in American Government (Balti- 
more, 1924), 111-113. Requests for them should 
usually be addressed to the Secretary of State. In 
the following states address the Legislative Refer- 
ence Bureau: Indiana, North Carolina, Nebraska, 
Vermont. In Alabama, Georgia, and West Virginia 
address the Department of Archives and History. 


4, Rules of the Legislature. These are frequently pub- 
lished separately from the Blue-books, and can be 
secured from members of the legislature or from the 
clerk or secretary of the two houses. In a few states 
they can be supplied by the Secretary of State. 


5. Calendars. In states where these are published they 
can usually be secured from the members of the legis- 
lature or the clerk of either house. In some states, 
e. g. Illinois, there is a summary of the bills printed 
on the calendar. 


6. Legislative Reference Bureaus. For a list of publica- 
tions of these bodies see G. A. Weber, Organized Ef- 
forts for the Improvement of Admimstration (N. Y. 
1919), 327-371. 


VII. MUNICIPAL DOCUMENTS. 
A. Municipal Charters. 
1. Special Charters. 


Pamphlet charters may be secured from the city clerk 
of. most cities. The following are recent publications 
of this nature. 


Berkeley, Cal., 1923. City Clerk. 

Chicago, Ill., Municipal Reference Library. 
Cleveland, O. 1921. City Clerk. 

Grand Rapids, Mich. 1923. City Clerk. 

Los Angeles, Cal. 1924. City Clerk. 

Lowell, Mass. 1923. City Clerk. 

Minneapolis, Minn. 1921. City Clerk. 

New York, N. Y. 1923. Brooklyn Daily Eagle, 
75¢. 

Pasadena, Cal. 1922. City Clerk. 


donee coe eat ee 
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2. Other Organic Laws for Cities. 


Some states publish their statutes in pamphlet form, 
and in those states the special and general acts apply- 
ing to cities are obtainable. The following have an 


especial interest : 


1. Laws relating to villages. Michigan Secretary of 


State, 20c¢. 


2. Proposed Home Rule Amendment. League of Min- 
nesota Municipalities, University of Minnesota, 10c. 
3. Model City Charter. National Municipal League, 


50e. 


B. Municipal Budgets. 
The following cities have published budgets in the 


last few years. 


1. Baltimore, Md. 1922. Board of Estimate. 
2. Chicago, Ill. 1925. Finance Committee of City 


Council. 
Cleveland, O. 1924. Cleveland Record. 


Milwaukee, Wis. 1922. Comptroller. 


Se 


and Taxation. 


7. New York, N. Y. 1922. Board of Estimate and 


Appropriations. 
8. Rochester, N. Y. 1923. Mayor. 
9. Saint Paul, Minn. 1922. Comptroller. 
10. Salt Lake City, 1923. Mayor. 
11. San Diego, Cal. 1922. City Clerk. 


12. Toronto, Ontario. 1922. Treasury Department. 


18. Yonkers, N. Y. 1924. City Clerk. 


C. Municipal Year-books and Manuals. For a list of these pub- 
lications in some of the larger cities see: Milton Con- 
over, Working Manual of Original Sources in American 


Government (Baltimore, 1924), 117-119. 


D. Cwil Service Rules and Regulations. The civil service com- 
missions of the following cities have published pamphlets 
within the past few years. Los Angeles, Minneapolis, 


New York City, Saint Paul, San Diego. 


Los Angeles County, 1922. Board of Supervisors. 


Minneapolis, Minn. 1922. Board of Estimate 
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E. Special Mayor’s Reports. 


i: 


2. 


3. 


Hight years of Progress, Chicago, 1922. Municipal 
Reference Library, 4c. 

Detroit’s Government: a short history of the serv- 
ices rendered during the year 1921. Mayor. 


Seven years of Progress, New York City, 1925. 
Mayor. 


F. Other Municipal Documents, 


at 


2. 


Ordinances. In the larger cities these are fre- 


quently published in pamphlet form. 
Rules of the Municipal Court of Chicago, 1924. 
Municipal Reference Library, 1e. 


APPENDIX II 


MISCELLANEOUS ORGANIZATIONS PUBLISHING AND 
CIRCULATING PAMPHLETS * 


American Association for International Conciliation, 407 W. 
117th St., New York, N. Y. 

American Civil Liberties Union, 100 Fifth Ave., New York, 
Nis: 

American Federation of Labor, Washington, D. C. 

- American Judicature Society, 31 W. Lake St., Chicago, Il. 

Carnegie Endowment for International Peace, 2 Jackson Place, 
Washington, D. C. 

Foreign Language Information Service, 119 W. 41st St., New 
SOTKgIN. 11. 

Foreign Policy Association, 9 HE. 45th St., New York, N. Y. 

Haldeman-Julius Company, Girard, Kansas. 

Institute for International Education, 407 W. 117th St., New 
York Ni Y. 

League for Industrial Democracy, Inc., 70 Fifth Ave., New 
York N.Y: 

League of Nations Non-partisan Association, Inc., 6 E. 39th St., 
New York, N. Y. 

League to Enforce Peace, 180 W. 42d St., New York, N. Y. 

Lefax (Inc.), 9th and Sansom Sts., Philadelphia, Pa. 

National Association for Constitutional Government, 716 Col- 
orado Bldg., Washington, D. C. 

National League of Women Voters, 532 17th St. N.W., Wash- 
ington, D. C. 

National Municipal League, 261 Broadway, New York, N. Y. 

National Security League, 17 E. 49th St., New York, N. Y. 

*Only organizations whose pamphlets have some direct interest for stu- 
dents of American government are listed. Several of these organizations are 
frankly propagandist. - Price lists will be sent on application. For a list 
of other organizations issuing pamphlets, see L. Dimmitt, Sources of Pam- 


phlet Material for Libraries (Univ. of Texas, Bureau of Extension, 1923) ; 
reprinted from Library Journal, XLVII, 751-756. 
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Old South Association in Boston, Old South Meeting-House, 
Boston, Mass. 

Proportional Representation League, 1417 Locust St., Philadel- 
phia, Pa. 

Simmons-Peckham Co., Inc., 112 E. 19th St., New York, N. Y. 

United States Government, Pe ouent of Public Docu- 
ments, Washington, D. C. 

World Peace Foundation, 40 Mt. Vernon St., Boston, Mass. 


APPENDIX III 


FInpINnG Lists FoR CURRENT DOCUMENTARY AND 
OTHER PAMPHLET MATERIAL 


Monthly Catalogue of United States Public Documents. Issued by 
the Superintendent of Documents. Lists practically all im- 
portant United States government publications. 

Monthly Check List of State Publications. Issued by the Division 
of Documents, Library of Congress. Contains all the principal 
state publications. 

News Notes of California Libraries. Published quarterly by the 
California State Library. Each issue contains a department 
of ‘‘California State Publications Received.”’ 

Check List of Minnesota Public Documents Issued During ; 
Published monthly by the Minnesota Historical Society. Con- 
tains a full list of all the state publications of Minnesota. 

Check List of Wisconsin Public Documents Issued During : 
Published monthly by the Wisconsin Historical Society. Con- 
tains a full list of all the state publications of Wisconsin. 

Monthly List of New York City Publications. Issued as part of 
‘‘Municipal Reference Library (New York City) Notes.’’ Lists 
all publications of New York city and some of the publications 
of New York State. A few of the more important reports 
and surveys from other cities are also noted. 

Bulletin of Public Affairs Information Service. Weekly, with 
quarterly and yearly cumulations. Published at 11 W. 40th 
St., New York, N. Y. Contains an excellent classified list of 
pamphlet and other publications of public interest. Pam- 
phlets published privately are listed as well as the more im- 
portant municipal, state, and federal documents. 

American Political Science Review. Hach quarterly issue contains 
a department entitled ‘‘Recent Publications of Political In- 
terest.’’ The section devoted to ‘‘Government Publications”’’ 
lists many of the more important official publications of both 
the United States government and the states. 
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National Municipal Review. Each monthly issue contains a de- 
partment of ‘‘Books and Publications’”’ with a section on ‘‘Re- 
cent Pamphlets and Reports.’’ A few of the most important 
pamphlet publications are reviewed with explanatory and 
critical comments. Items deal largely with municipal affairs. 

American City. Kach monthly issue contains a department entitled 
‘*Municipal and Civie Publications’’ which lists with critical 
comment a great many documentary publications relating to 
municipal government, including a number of city reports. 

Bulletin of the Public Inbrary of Boston. Each quarterly issue 
contains a department of books ‘‘Recently Added’’ in which 
are indexed topically a large number of United States public 
documents. 

Congressional Digest. Each monthly issue contains a department 
entitled ‘‘Recent Government Publications of General In- 
terest.’’ No special attempt is made to include pamphlets of 
a political nature. Only United States government publica- 
tions are listed. 

Book Review Digest. Published monthly, with quarterly and an- 
nual cumulations. The monthly issues frequently contain a 
““Tiist of Documents for use in Smaller Libraries.’’ This is 
a well selected short list, but there is no special attempt to 
include material of a political nature. 
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Appointments, 273 
Civil Service Examination, 112- 
115 
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Departments (Illinois), 266 
Finance Department, 277-279 
Illinois Civil Administrative Code, 
265-282 
Maryland Budget, 282-288 
Municipal, 348-351 
Need of Consolidation, 265-266 
Officers, 267-269 
Organization of Departments, 
365 
Powers of Boards, 272-273 
Public Health Department, 279- 
281 
Purchasing Methods, 275 
Registration and Education De- 
partment, 281-282 
Regulations, 272-277 
Reorganization, 365, 376 
Territorial, 366 
Admission to Statehood, Congressional 
Limitations, 99-108 
Process of, 99-100 
Advisory Boards, see Boards, Advi- 
sory. 
Agreements of States, Congressional 
Control, 119- 120 
Agricultural Interests, Lobby, 147 
Amendment of National Constitution, 
Forms, 62-65 
Joint Resolution for, 63-64 
Method, 17 
Proposals, 65-69 
Proposed Change in Method, 68 
Amendment of State Constitutions, 
Initiative and Referendum, 
246-249 
American Federation of Labor Lobby, 
147 


American Legion, Lobby, 149 
Andros, Governor of New England, 4 
Anti-Saloon League, Lobby, 148 
Anti-Trust Laws, Pamphlets, 366 
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Appointment Power, City Manager, 
344, 349 
Governor, 273 
Mayor, 338-340 
President, 109-111 
Apportionment of Representatives, 
Act of 1911, 126-128 
Appropriations, see Budget. 
Arizona, Admission, 98-99, 108 
Publicity Pamphlet, 246-249 
Articles of Confederation, 363 
Assessment, Cost, 293- 295 
Equalization, 295-296 
Methods, 289-296 
Attorney General, Opinion of, 116-121 
Australian Ballot, 310 


Ballot, Forms, 320-330 

Initiative and Referendum (Mas- 
sachusetts), 244-245, 326- 
327 

Initiative and Referendum (Cali- 
fornia), 328-329 

Numbered stub, 321, 328-329 

Office Block Type (Massachu- 
setts), 321, 326-327 

Party Column’ Type (Indiana), 
320, 324-325 

Primary (South Dakota), 320, 
322-323 

Proportional Representation, 229- 
231 


Recall, 321, 330 
Rotation of Names, 230-231 
Bank, First United States, 30-31 
Bank, Second United States, Power 
of Congress to Create, 32-39 
Power of States to Tax, 39-40 
Reason for, 31 
State Opposition, 31 
Banknotes, State, Power of Congress 
to Tax, 160 
Beard, C. A., Opinion of ‘‘ Federal- 
nispoppad ea lh 
Berkeley, Cal., Charter, 344-361 
Bicameral Legislature, Amendment to 
Abolish, 246-249 
Blanket Injunction, in Shopmen’s 
Strike, 151 
Blue-books, Legislative, 367-377 
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Boards, Advisory, List of in Illinois, 
269-270 
Powers, 272-273 
Qualification of Members, 270-272 
Budget and Accounting Act, 163 
Budget, Bureau of, Assisting Agen- 
cies, 171- 173 
Difficulty of Securing Economy, 
170 
Unpopularity, 164-166 
Work, 163-173 
Budget, City Manager, 359-360, 378 
Preparation of, Illinois, 278-279 
Maryland, 282 
United States, 166-170 
State, 371-372 
Tables from Maryland, 283-288 
Bunau-Varilla, P., Minister from Pan- 
ama, 86-89 
Business Organization of the Govern- 
ment, 164 


Cabinet, Time of Meeting, 86 
Calendar, Congressional, ‘‘Consent,’’ 
137, 144 
«House, ”? 137, 141 
Object of, 137 
“Private,”? 137, 143 
Special Orders, 138 
Unfinished Business, 138 
“¢Union,’’ 137, 140° 
Calendar, State Legislatures, 377 
California, Ballot, 321, 328-329 
Publicity Pamphlet, 246 
Campaign Expenditures, Corporation 
Contributions, 318-319 
Illegal, 314-315 
Legal, 311-312, 316-317 
Maximum Permitted, 313 
Minnesota Act Limiting, 311-320 
Statement to be Filed, 317-318 
Campaign Literature, Must State 
Author, 312 
Campaigning, pee on Election Day, 
315-316 


Canada, Can Lease Land in United 
States, 117-118 
Caucus, Congressional, Rules of Demo- 
cratic, 135-136 
Census Bulletins, 365 
Central Count of Ballots, 231-232 
Certificates of Literacy, for Voting, 
199-206 
Chairman, Party, see State Party 
Chairman. 
Charter, Adoption, 336 
Amendments, 344-345 
Berkeley, 344-361 
Commission Type, 340-342, 344- 
: 361 


INDEX 


Charter, Disadvantages of Special, 
35 
Home Rule, 332-334 
Massachusetts Bay, 363 
Mayor and Council Type, 337- 
340 
Optional, 335-344 
Uniform, 332 
Charters, in Pamphlet Form, 377 
Checks and Balances, see Separation 
of Powers. 
Child Labor, Power of Congress, 189- 
197. 


Child Labor Act, Provisions of First, 
189-190 
Provisions of Second, 157 
Child Labor Amendment, Status of 
Ratification, 66 
Text, 66-67 
Child Labor Tax Case, 157-163 
Chinese, Exclusion, 56 
Cannot Be Naturalized, 61 
Citizenship of American Born, 56 
Cities, Charters, 335-361 
Classification, in New York, 
in Ohio, eet 
Home Rule, 332-334 
Inequalities of Wards, 226 
Finance, 359-360 
Government by Commission, 340- 
342 
Manager, 340-342, 344-346 
Optional Charters, 335-344 
Powers, 351-359 
Types of Government, 337-344 
City Manager, Duties of, Berkeley, 
348-351 
Massachusetts, 343-344 
Citizenship, Eligibility of Chinese, 56- 
61 
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English Law, 57 
of Indians, 55 
of Negroes, 59 
Roman Law, 58 
Civil Service, Changes in Rules, 111- 
112 
Efficieney, 173 
Extension of Merit System, 111- 
112 
Lobbying, 147 
Pamphlets, 365-366, 376, 378 
Sample Examinations, 112-115 
Clayton-Bulwer Treaty, Abrogation, 
86-87 
Classification of Cities, New York, 202 
Ohio, 331 
Cleveland, Ohio, Charter, 227-228 
Election of. Council, 227-233 
Tally Sheet of Election, 234-235 
Code Napoleon, Citizenship "under, 58 
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Colby, B., Proclamation of Nineteenth 
Amendment, 64-65 

Colonial Governments, Commission to 
Governor, 3-9 

Colonial Governor, see Governor, Co- 
lonial., 

Colonial Laws, Disallowance by King, 
6 


Colorado, Legislature, Call for Special 
Session, 263-264 

Columbia, Rights to Panama Canal, 
87 


Commerce, see Interstate Commerce. 
Commission, to Colonial Governor, 3- 
9 


Commission Government, 340-342 
Committee of Whole, in House of Rep- 
resentatives, 133 
Committee on Credentials, in Ne- 
braska Convention, 214 
Committees, in House of Representa- 
tives, 130-131 
Joint Rules in Massachusetts, 252- 
255 
Party, see State Party Commit- 
tees, National Committees. 
Reports as Evidence in Courts, 
185 
Rule Foreing Report, 134 
Concurrent Resolution, Counting Elec- 
toral Vote, 77-78 
Confederation, Articles, 363 
Conference Committees, Calendar of 
Bills Referred, 139 
Disadvantages, 249 
Report, 84 
Confucius, on Government, 216 
Congress, Amendment Changing Ses- 
sions, 67 
Conference Report, 84 
Counting of Electoral Votes, 76- 
84 


Interpretation of Acts, 185 

Joint Resolution for Nineteenth 
Amendment, 63, 64 

Limited Powers, 32-44 

Lobbies at, 145-149 

Police Power, 189-197 

Power to Control Jurisdiction of 
Courts, 42-43 

Power to Control Naturalization, 


Power to Control State Agree- 
ments, 119-120 

Power to Create Bank, 32-39 

Power to Create Corporations, 38 

Power to License Steamboats, 
179 

Power to Prevent Discrimination, 
184 
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Congress, Power to Regulate Child 
Labor, 189-197 
Power to Regulate Currency, 161 
Power to Regulate Foods and 
Drugs, 191, 196 
Power to Regulate Interstate 
Commerce, 174-179 
Power to Regulate Lotteries, 191 
Power to Regulate Navigation, 
118, 175-177 
Power to Regulate 
Rates, 185-187 
Power to Regulate White Slave 
Traffic, 191, 197 
Power to Tax Child Labor, 157- 
163 
Power to Tax Corporations, 162, 
196 
Power to Tax Narcotics, 162 
poner aS Tax Oleomargarine, 161, 
196 
Power to Tax State Bank Notes, 
160, 196 
Special Session of (1917), 198 
see also, House of Representa- 
tives, Senate. 
Connecticut, Legislative Districts, 225 
‘*Consent Calendar,’’ in House of 
Representatives, 137, 144 
Constitutional Convention (Massachu- 
setts, 1919) 
Act Calling, 208-211 
Election of Delegates, 207 
Initiative and Referendum De- 
bates, 236 
Nomination of eons: 209 
Powers, 210-211 
Reasons for, 208 
Work, 208 
Constitutional Convention (Nebraska, 
1919 
Election of Delegates, 212 
Election of President, 215-216 
Election of Temporary Officers, 
213-214 
Election of Vice-President, 217 
Oath of Members, 215 
Organization, 213-219 
Reasons for, 211-212 
Report of Credentials Committee, 
214 
Rules Committee, 218 
Constitution, Nature of a Written, 43- 
45 


Railroad 


Will not Prevent Tyranny, 18 
Constitution (National), Amendment 
of, see Amendment of Na- 
tional Constitution. 
Construction of Clauses, 33-34, 57, 
194 
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Constitution (National), Fourteenth 
Amendment, 56-57, 59 
Implied Powers, 33-34 
Interpretation, 33-34, 57, 194 
Limitations in, 102-103, 159 
Meaning of ‘‘Commerce Among 
the States,’’ see Interstate 
Commerce. 
Meaning of ‘‘Fugitive from Jus- 
tice,’’ 52-54 
Meaning of ‘‘ Necessary 
Proper,’’ 35-38 
Nineteenth Amendment, 62-65 
Paramount Law, 44-47 
Ratification, 9-11, 15 
Rendition of Fugitives under, 47 
Tenth Amendment, 33, 194 
Constitution (State), Massachusetts, 
207 


and 


Nebraska, 211-212 
Pamphlets, 369-371 
Convention, Constitutional, see Con- 
stitutional Convention. 
Convention, National Nominating, Ap- 
portionment of Delegates, 73 
Call for, 72-76 
Contested Seats, 75-76 
Rules for Election of Delegates, 
73-76 
Coordinator, Work of Federal, 171 
Corporations, Contributions to Cam- 
paign Funds, 318-319 
Power of Congress to Create, 38 
Power of Congress to Tax, 162, 
196 
Corrupt Practices, Forms, 310 
Minnesota Act Prohibiting, 311- 
320 
Penalty for, 319-320 
Council (Municipal), in Berkeley, 347, 
351-360 
in Commission Government, 340- 
in Manager Government, 342- 
344, 347, 351-360 
in Mayor and Council Govern- 
ment, 337-340 
Council (Colonial), Appointed by Goy- 
ernor, 5 
Powers, 9 
County Party Committee, 309 
Credentials, Committee on, 214 
Cullom, S. M., on Interstate Rendi- 
tion, 48-55 
Currency, Power of Congress to Con- 
trol, 161 


Dalzell, J. C., on Rules of House, 128 
Daugherty, H., Secured Shopmen’s 
Injunetion, 151 
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DeLolme, on the Executive, 29 

Debate, Rules of in House, 131 

Declaration of Independence, 363 

Declaration of War with Germany, 
198 

Democratic Party, Caucus Rules in 
Congress, 135-136 

Departments, Administrative, 266- 

Diplomatic Representatives, Children 
Not Citizens, 60 

Recognition of Panamaian, 86- 

89 

Direct Legislation, see Initiative and 
Referendum. 

Direct Primary Ballot, 220, 222-223 

Dissenting Opinion, of Holmes, 195- 
197 


in Interstate Commerce Commis- 
sion, 189 
Districts, Inequality of Representa- 
tive, 219-226 
Amendment for Uniform 
Law, 67-68 
Dongan, Commission as Governor, 3-9 
Donnelly, H. J., Sr., on Postal Fraud 
Orders, 121-123 


Divorce, 


Eeonomy, Difficulty of Securing Gov- 
ernmental, 170 
Federal Codrdinator’s Work, 171 


General Accounting Office’s 
Work, 172 
Uniform Specifications, 172-173 


Economy and Efficiency Committee 
(Illinois), 265 

Education, Department of (Illinois), 
281-282 

Election, Ballots, 320-330 


Corrupt Practices Regulations, 
310-320 

Laws Available in Pamphlet 
Form, 373 


Municipal, 345 
Proportional Representation, 226. 
235 
Electoral College, Counting of Vote, 
76-84 


Madison on, 16 
No Meetings of All Electors, 76 
Table of Vote (1925), 81-82 
Electorate, Literacy Tests, 199-206 
Eminent Domaiti, Compensation Re- 
quired, 118-119 
Equalization of Assessments, 295-296 
Equal Rights Amendment, Text, 68 
Esch-Cummins Law, see Transporta- 
tion Act of 1920. 
Examinations, Sample Civil Service, 
112-115 
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Executive, Advantage of a Single, 23- 
30 


Breaches of Constitution, 22 

Danger of Dissention in, 25-26 

DeLolme on, 29 

Distinguished from Legislature, 
19-20 

Disadvantage of Council, 27-29 

Elected vs. Hereditary, 28-29 

Less Dangerous than Legislature, 
20 


Means of Destroying Unity, 24- 
25 


Necessity of Energy in, 23 

New York’s Experience, 28 

Pamphlet Documents Available, 
365-366 

Qualities of a Desirable, 23-24 

Roman Experience, 25, 30 

see also Governor, Mayor, Presi- 
dent. 

Extradition, see Rendition, Interstate. 


Farmers, Lobby of, 147 
Federal Government, Madison on, 14- 
18 
Nature, 14-15 
seo also National Government. 
‘*Federalist,’’ Authorship, 9-10 
Influence, 10-11 
Object of, 10 
Numbers One & Two, 364 
Number Thirty-nine, 12-18 
Number: Forty-eight, 18-23 
Number Seventy, 23-30 
Federalist Party, 11, 41 
Finance Department (Illinois), 277- 
279 


Municipal, 359-360 
see also Taxes, Budget, Currency. 
Ford, P. L., Edition of ‘‘ Federalist,’’ 
12 


‘*Form Books,’’ Legal, 296 
Fourteenth Amendment, Defines Citi- 
zenship, 56-57 
Object of, 59 
Franklin, B., Plan of Union, 363 
Fraud Order, Memorandum for Is- 
suing, 124-125 
Procedure in Issuing, 122 
Text of Postal, 123-124 
Fugitives, Duty of Governor to Re- 
turn, 47-52 


Gentlemen’s Agreement, Japan’s Rec- 
ognition of, 90, 97 

Germany, Declaration of War with, 
198 


Gerrymander, Congressional Districts, 
126 
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Governor (Colonial), Appointed Coun- 
ceil, 5 
Oath, 4.5 
Powers, 4-9 


Succession, 8-9 
Governor (State), Budget Making by, 
Illinois, 279 
Maryland, 282-289 
Call for Special Legislative Ses- 
Sion, 62, 263-264 
Power of Appointment, 273 
Power to Refuse Rendition, 53 
Government, Functions of, 216 
Grand Jury, 297 
Gunter, J. C., Call for Special Legis- 
lative Session, 263-264 


Habeas Corpus, Purpose of Writ, 296 
Form of Writ, 299 
Hamilton, A., Co-author of ‘Feder- 
alist, ar) 
On the Executive, 23-30 
Hare System, see Proportional Rep: 
resentation. 

Hayden, J. G., List of Washington 
Lobbies by, 145-149 
Historical Documents in Pamphlet 

Form, 363-364 
Holland, Called a Republic, 12 
Holmes, O. W., Jr., Dissent in First 
Child Labor Case, 195-197 
Home Rule, Ohio Amendment, 331- 
334 
‘“House Calendar,’’ 137, 141-142 
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Districts Unequal, 219-223 
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Election of Members ‘at Large, 
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Gerrymander of Districts, 126 
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Quorum Rule, 131 
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Method of Use, 238-242, 243-245 
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249 
Massachusetts, 244-245 
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Injunction, Shopmen’s Strike, 150-157 
Inspection Laws, Power of States to 
Enact, 194 
Instructions to Colonial Governor, 3 
Interim Committees, 289 
Interpretation, of Constitution, 194 
of Statutes, 185 
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Control, 119-120 
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Inspection Laws, 194 
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180-187 
Seope, 176-178 
Shopmen’s Strike, 151 
States Cannot Burden, 185-187, 
189 
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Opinion, 187-189 
Power over Sleeping Car Rates, 188 
Power to Fix Railroad Rates, 180- 
187 
Procedure of, 187 
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Jay, J., co-author of “Bederalist, aL 
10 
Jefferson, T., ‘‘Manual of Rules,’’ 
128 
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Joint Committees (Massachusetts), 
Importance, 250 
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Legislation, Need of Study, 256 
Legislative Reference Library, in II- 
linois, 265 
Necessary Features, 257-259 
Origin of Work, 255-256 
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Lotteries, Act Prohibiting, 121 
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Magna Carta, 363 
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Ballot, 321, 326-327 
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in Mayor and Council Cities, 337- 
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Migration, Power of Congress over, 
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National Convention, Apportionment 
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Call, 72-76 
Contested Seats, 75 
Rules for Election of Delegates, 
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Limited Powers, 16, 32 
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Nationality, Allegiance as Basis of, 
57 


see also Citizenship. 
Narcotic Drug Act, 162 
Naturalization, Act for Collective, 55 
Forms, 365 
Laws, 367 
Power of Congress, 61 
Navigation, Is Commerce, 175-176 
Control of Secretary of War, 119 
Power of Congress, 118 
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tion Proposing, 63, 64 
Proclamation of, 64-65 
States Ratifying, 65 
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62-64 
Text, 63, 64 
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Federalist, 11, 41 
Platforms, 369 
Republican, 72-76, 301-310 
Patronage, President’s, 109-111 
Pennsylvania, Legislature, 21-22 
Party Rules, 301-310 
Picketing, Prohibited by Shopmen’s 
Injunction, 154-155 
Platforms, Political, 
Form, 369 
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Police Power, of Congress, 189-197 
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Nature, 194 
of States, 193-195 
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Form, 369 
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Postal Clerk Examinations, 112-115 
Post Office Department Fraud Orders, 
121-125 
President, Attorney General and, 116 
Budget Bureau assists, 163 
Calendar of, 85 
Electoral College, 76-84 
Law of Succession, 70-71 
Madison on Election, 16 
Messages and Addresses, 364-365 
Order Extending Merit System, 
111-112 
Panama Recognized by, 86-89 
Patronage Power, 109-111 
Power of Appointment, 109-111 
Powers in War Time, 198 
Power over Legislation, 109-111 
Treaties Proclaimed, 90-97 
Veto Message, 98-108 
Presidential Succession Act of 1886, 
70-71 
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322-323 
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Representatives, 137, 143 
Prohibition, Lobby at Washington, 
148-149 
Propaganda Agencies, 145-149, 380- 
381 
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232 
Nominations, 228-229 
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Recount Provisions, 233 
Rules for Counting Ballots, 231 
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279-281 
Publie Opinion Law, 236 
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Manager, 349 
Lobby in Washington, 147 
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246 
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246-249 
Massachusetts Provision, 245 
Recent Publication, 375° 
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tionality, 191, 196 
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Railroads, Fair Return, 182 
Rates Must Be Uniform, 180-187 
Washington Lobby, 146-147 
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112-115 
Recall, Ballot, 321, 330 
Berkeley Provision, 346-347 
Recall te Beet Arguments for, 
106-108 
Arizona Provision, 98 
Dangers of, 104-105 
Nature, 100 
Relation to Popular Election, 105- 
106 
Taft’s Veto Message, 98-108 
Recognition of Panama, 86-89 
Recount of Ballots under Proportional 
Representation, 233 
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Rendition, Interstate, Congressional 
Provision for, 47 
Constitutional Provision for, 47 
Cullom’s Opinion, 48-55 
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Report of State Joint Committee on 
Taxation, 289-296 
Representation, Inequality of, in 
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in House of Representatives, 222- 
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Representation, in State Legislatures, 
5 
Representatives at Large. Provision 
for, 128 
Republican Party, Apportionment of 
Convention Delegates, 73 
Call for National Convention, 72- 
76 


Eligibility of Officers, 302-303 

Organization of in Pennsylvania, 
302 

Pennsylvania State Committee, 
303-305 

Rules in Pennsylvania, 301-310 

State Chairman, 305-306 

Republican Government, Madison on, 
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Reservation to Treaty, Form of, 97 
Responsibility, Need of Concentration, 
27-28 


Richards’ Primary Ballot, 320, 322- 
323 


Roosevelt, T., Merit System Extended, 
111-112 
Recognized Panama, 86-89 
Rotation of Names on Ballots, 230- 
231 
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134 
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of Nebraska Constitutional Con- 
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vania, 301-310 
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Senate, Federal Character, 15 
Reservation to Treaty, 97 
Roll Call, 78-79 
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and Executive, 26 
Madison on, 18-23 
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Taft on, 102-103 
Sessions of ‘Congress, Amendment to 
Change, 67 
Shopmen’s Strike, Causes, 150 
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Sleeping Car Rates, 188-189 
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State Party Officers, 305-307 
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Police Power, 193-195 
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Railroad Rates, 185-187 
Residual Powers, 33, 159 
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Subpena, Purpose, 297 
Form, 298 
Suffrage, Literacy Test, 199-206 
Negro, 199 
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Form, 298 
Supreme Court, Influence of ‘‘ Feder 
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Judicial Review, 43-47, 159 
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Is Power to Destroy, 39 
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Power to Lease Land by, 117-118 
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